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Foreword

In the decade since the Convention on

Biological Diversity (CBD) has come into force,
increasing attention has been given to the
development of measures to protect traditional
knowledge (TK). This has led to action by indigenous
peoples, research institutes, non-governmental
organisations and states.

One measure which has received much attention
from all actors has been the documentation of TK
in databases and registers. This has resulted in the
development of a range of databases and registers
demonstrating a wide variety of objectives, scope,
procedures and enforcement mechanisms, based
upon diverse notions of traditional knowledge
and what constitutes “protection”. UNU-IAS has
carried out a comparative study of a number of
such experiences with a view to identifying their
effectiveness, possibilities and limitations, and

in order to contribute to a more informed and
productive debate on this important topicin

the development of international mechanisms

for the protection of traditional knowledge.

Development of this report is part of the wider
programme on access to genetic resources and
benefit-sharing (ABS Programme) at the United
Nations University Institute of Advanced Studies
(UNU-IAS). UNU-IAS was established in 1996 as a
research and training centre of UNU to undertake
research and postgraduate education on emerging
issues of strategic importance for the United
Nations and its Member States. Pursuant to its
Statute, UNU-IAS undertakes its work in an
independent, neutral, and objective manner.

A key purpose of the Institute is to promote
interactions between the UN System and the
academic community. UNU-IAS is currently focusing
a significant amount of its efforts on research of
international biodiversity policy, with a particular
emphasis on ABS issues.

This work is designed to inform and facilitate

global dialogue on the negotiation of an
international regime on benefit-sharing, as

called for in the Implementation Plan of the

World Summit on Sustainable Development, and

to inform the deliberations of the World Intellectual
Property Intergovernmental Committee on
Intellectual Property, Genetic Resources, Traditional
Knowledge, and Folklore.

A H Zakri
Director, UNU-IAS
January 2004



Executive Summary

With the entry into force of the CBD the need for
the protection of traditional knowledge (TK) has
received increased attention. One mechanism with
much potential as a tool for protection of traditional
knowledge is its documentation in databases and
registers. Within the World Intellectual Property
Organization (WIPO), the Intergovernmental
Committee on Intellectual Property, Genetic
Resources, Traditional Knowledge and Folklore
(1GC), databases and registers have been discussed
as mechanisms for both defensive and positive
protection of TK.

This report provides a comparative analysis of a
number of case studies of existing databases and
registers and attempts to draw some conclusions
and recommendations regarding their strengths
and limitations for securing protection of TK.

Case Studies of Traditional Knowledge
Databases and Registers

UNU-IAS has prepared a comparative study of seven
case studies, which have been considered within four
categories. These are:

« indigenous registers and databases: database
of the Inuit of Nunavik Canada

- institutional databases: BioZulua database in
Venezuela and the Traditional Knowledge Digital
Library (TKDL) in India

« NGO co-operative databases: the database of
the Farmers Rights Information System (FRIS) and
the Honey Bee Network database, both in India

« state registers: the holistic register in Panama
and national and local registers of TK relating to
biodiversity in Peru

These databases demonstrate the wide variety of
objectives, scope, procedures, rights, benefits and
enforcement mechanisms which have been employed
by different actors in order to secure varying levels
of protection of TK. The studies show a tendency

for all databases and registers to play a role in the
preservation of traditional knowledge. This may

be primarily for the benefit of indigenous peoples
themselves, as with the Inuit database, or for the
benefit of both indigenous peoples and the scientific
sector, as is the case with the TKDL database. They
also provide examples of varying levels of defensive
and positive protection.

The overall effectiveness of databases and registers
as a means for protection of TK for the benefit of
indigenous peoples will depend upon a number

of different factors, including: the extent to which
any database is linked to local and indigenous
communities in a manner which respects and
responds to the dynamic nature of TK and ensures

that compilation and classification of data does
not atrophy TK;? the capacity of a database to
compile maintain and provide access to TK for local
communities in a usable form; their capacity to
control access to and use of TK by third parties,
and the extent to which any database may serve
as an effective means to secure recognition of
community rights over TK and as a source of
evidence of prior art.

Defensive Protection

Databases are an important source of information

on prior art for authorities reviewing patent
applications to determine whether they achieve

the levels of novelty and inventiveness necessary

for granting intellectual property protection. This

has led to proposals for incorporating TK in the

public domain into more accessible databases for

the purpose of aiding patent authorities in searches
of prior art—the argument being that this will

act as a form of defensive protection for TK by
preventing the granting of patents over it. However,
defensive protection does not in fact amount to the
recognition of rights of ownership over TK in favour
of indigenous peoples. Despite the potential for
defensive protection provided by compilation of TK
into open access databases, there have been criticisms
that such database will provide increased access to TK
for the private sector, without in any way increasing
indigenous peoples rights over their knowledge.

Desire to protect TK from unapproved use has led
to the establishment of confidential registers. As

a result important sources of prior art including
local community registers, indigenous peoples and
other confidential registers including the Inuit,
BioZulua, and the confidential register under the
Peruvian legislation, as well as the oral registers of
TK maintained by elders and wise men and women,
are effectively excluded from the remit of prior

art investigations.

Requiring that TK be placed in the public domain

as a condition for recognising it as prior art,is a
double-edged sword. In effect this may be seen as
requiring the renunciation by indigenous peoples
of their rights to control their TK by placing it in

the public domain in order to prevent weakness

in IPR regimes being utilised as a means for its
misappropriation. Strict application of the principle
of the public domain to TK may therefore lead to
inequities for indigenous peoples. To attempt to
redress these inequities measures may be sought
to provide some form of compensatory scheme for
use of TK in the public domain. In Peru, for instance,
legislation on collective knowledge requires payment
of compensation for use of TK in the public domain.
A proposed South Pacific model law on TK goes



even further and provides that the principle of the
public domain should not apply to TK which entered
the public domain as the result of a breach of
confidence or misappropriation, or where its

use would undermine the cultural integrity of
indigenous peoples.

Requirements to disclose the origin of TK in patent
applications would assist patent authorities in
making directed searches of prior art in the country
of origin. Incorporating local and indigenous peoples’
registers within the framework of a national register
of TK would extend the remit of potential sources

of evidence of prior art for the purposes of

defensive protection.

Positive Protection

Positive protection requires legal recognition of rights
over traditional knowledge, either under existing IPR
regimes or sui generis regimes. This study focuses on
the latter, sui generis regimes, and identifies two types
of systems for the recognition or granting of rights,
that may utilise what have been termed declarative
and constitutive registers, respectively.

Declaratory regimes, such as established in Peru,
recognise that rights over TK derive from ancestral
rights rather than any act of government. Rights over
TK do not stem from inclusion in declarative registers.
However registration may have the benefits of
putting the authorities on notice of the existence

of that knowledge for benefit-sharing purposes

and for the purposes of challenging patents, etc.

In cases such as that of Panama, relevant legislation
establishes a rights regime granting exclusive
property rights over TK. A constitutive register is
part of such a regime, and registration puts the
public on notice of the existence of rights over TK.

Both Panama and Peru in their respective legislation
on folklore and collective knowledge of biological
diversity have recognised TK to be the cultural
patrimony of indigenous peoples. Recognising TK

to be cultural patrimony establishes obligations
between the State and indigenous peoples, and
creates a measure of protection against third parties
where cultural patrimony is recognised as being
inalienable and indefeasible.3 The importance of
recognising indigenous knowledge to be cultural
patrimony is that it protects these rights not only
between indigenous peoples and third parties, but
also within indigenous societies themselves. As
cultural patrimony it may not be alienated which
means that it cannot be commercialised in a manner
which would pass monopolistic rights to third parties.
Furthermore, it requires that benefits received must
be utilised by the recipient indigenous peoples in

order to strengthen and protect their knowledge
base in a manner which secures equitable sharing
both within and between generations.4

The Panamanian and Peruvian experiences make
possible a potentially dynamic role for customary
law and practice in defining the parameters of
positive protection for TK. The case for recognition
of customary law and practice as the basis for
protection of TK is even stronger in cases where
under treaty, national and constitutional law,
indigenous peoples or local communities have
rights to full or partial self-governance and/or
control access to and use of their resources and TK.

The UNU-IAS study identifies the need for further
analysis of the interface between customary law
and practice, and national and international law,
as a prelude to the development of international
legal regimes relating to TK.

Standardised Registration, Protection
or Erosion of Rights

Development of international law for protection of
TK is likely to require the definition of standardised
minimum specification data for registration of
traditional knowledge. However, the desire for
harmonisation of standards may be in conflict with
the diversity of TK and of relevant customary law and
practice. In developing international law and policy
on TK it will be important to be guided by the need
for flexibility, sensitivity to local realities, and
adaptability to changes in customary law and practice.

Developing standardised specification data, prior to
defining the nature and scope of any international
regime for sui generis protection of TK could pre-empt
necessary debate on what form sui generis protection
should take. Developing standards based upon criteria
developed for IPR regimes would have the effect of
progressively defining the modalities for protection
of TK based upon IPR practices, thereby potentially
limiting the scope of future options. The UNU-IAS
study would suggest that the time is not yet ripe, nor
the technical basis sufficiently clear for establishing

a single set of classification standards at this time.

To do so would effectively amount to adopting a
technical response to an issue, which includes not
only social, economic, cultural and environmental
dimensions but also includes spiritual dimensions.
However, the study notes that differences in the
nature of TK from country to country may warrant
the development of specification data for distinct
types of knowledge with defined characteristics, such
as, for instance, sources of traditional medicine, which
are highly codified and widely documented .



Sui Generis Protection of Databases
and Database Trusts

Protection of TK through the development of sui
generis regimes, based upon Article 39.3 of the WTO’s
Trade—Related Aspects of Intellectual Property Rights
Agreement (TRIPS) may provide a certain level of
protection for the content of databases.

Such protection would, however, be given to the
proprietor of any TK database or register rather

than to indigenous peoples. Developing a form of

TK database trust, as is in principal suggested by

the case of the BioZulua database in Venezuela,

may be a means for bringing greater equity to the
management of databases. Creating opportunities
for indigenous peoples and local communities

to participate in the management of existing TK
databases by establishing trusts to manage the
access to and use of TK held in such databases

may provide an interesting mechanism for securing
the long—term control and management of TK for
and on behalf of indigenous peoples.

Conclusions and Recommendations

Depending on the specific objectives of any regime,

registers and databases may play a substantial role

in protection of TK. They can amongst other things,

serve to:

+  promote documentation, preserve and
maintain TK

« provide a means to assist patent search
procedures and identify prior art

« identify communities which might be entitled
to benefit-sharing, and assign exclusive rights

«  provide the means for recording the existence
of TK over which positive rights have been
recognised under national or customary law

«  serve as the mechanism for obtaining protection
of TK through sui generis database protection

However, databases and registers alone do not

provide a means for the effective protection of

TK. Rather they must be seen as one element or
mechanism in a wider system of TK governance
including customary law and practice, national

access and benefit-sharing legislation, and

sui generis TK law and policy.

Development of any TK regime must be guided

by the customary law and practice of indigenous
peoples and local communities. Considering the
number and diversity of indigenous peoples and

local communities and consequently the diversity of
their customary laws and practices, any international
system for the protection of TK must be based upon
flexibility, sensitivity to local realities and adaptability.

There is a need for the full participation of indigenous
peoples in the development not only of registers

per se but also in the process for development of
any regime, sui generis or otherwise, for the
protection of TK.

All reasonable efforts need to be made to ensure

that prior informed consent is obtained from the
relevant indigenous peoples for inclusion of their TK
in databases or registers, whether TK is in the public
domain or not. For information not already in the
public domain, prior informed consent should be a
mandatory condition of inclusion of information in
any database for scientific or commercial use whether
or not the relevant database is open or subject to
restricted access.

Explicit institutional policies need to be developed by
museums, botanical gardens, universities, companies
and all entities working with biological materials and
related TK. Acceptance of the rights of indigenous
peoples over their TK should be a precondition for
access to databases and registers. Database owners
of existing databases holding TK should consider the
development of a common code of conduct to govern
the holding of TK. To this end, database owners should
consider adopting a system establishing a fiduciary
obligation to hold any TK in trust for the benefit of
indigenous people. In the development of any such
policies database owners should liaise closely with
indigenous peoples.

Databases and registers provide a good opportunity
for benefit-sharing with indigenous peoples and
local communities through repatriation of
information in user—friendly format and where
possible in local languages.

National governments and international
organisations should: review existing law and policy
with a view to the development of more sensitive
and directed prior art search procedures; consider
possibilities for adopting interim measures which
reduce pressure on indigenous peoples and their
knowledge systems by creating obligations for users
to demonstrate prior informed consent as a condition
for scientific and commercial use of TK; give attention
to the ongoing discussions on user measures within
the framework of the Convention on Biological
Diversity (CBD), and to proposals for the negotiation
of an international regime on access to and benefit-
sharing of genetic resources (ABS); and ensure that
intellectual property regimes are supportive of the
CBD and human rights.



Introduction

The entry into force of the Convention on Biological
Diversity (CBD) and, in particular, Article 8(j) and
related provisions’ pertaining to the knowledge,
innovations and practices of indigenous and local
communities, has fuelled national and international
efforts to design, adopt and implement legal and
policy mechanisms that respect preserve and
maintain the traditional knowledge (TK)

of indigenous and local communities.

As the debate on the protection of traditional
knowledge (TK) has grown the potential role of
databases and registers as both a source of defensive
and positive protection has been the subject of
increased attention. To date, discussion has focused
primarily on the possible role of databases to act
as a form of defensive protection for the purposes
of aiding patent authorities in the search for prior
art relating to patent applications. More recently
attention has shifted to the role of registers in
securing positive protection for TK.

Although, databases and registers have very distinct
legal status there has been a frequent tendency to
use the terms as if interchangeable when describing
existing experiences in documenting traditional
knowledge. This may cause some confusion for those
wishing to determine the relative merits of particular
experiences in documenting TK and their capacity to
provide protection to indigenous peoples and local
communities over their knowledge.

Recognition of the need for further investigation

on databases and registers may be seen from
deliberations by member countries of the World
Intellectual Property Organization’s (WIPO)
Intergovernmental Committee on Intellectual
Property and Genetic Resources, Traditional
Knowledge and Folklore (IGC).® Documentation
of TK in the form of databases and registers and
technical issues surrounding them have been raised
throughout the IGC sessions for various purposes,
such as defensive protection, positive protection,
protection from erosion’ and for the purpose of
recording rights.® For instance, regional groups
including the Asian Group? and the African Group'®
provided their support for the development of TK
databases as important tools for protecting TK.

The African Group during the Third Session of the
IGC requested that in order to establish databases
WIPO’s support was necessary. The Asian Group
submitted a document entitled ‘Technical Proposal
on Databases and Registers of Traditional Knowledge
and Biological/Genetic Resources’," at tshe Fourth
Session of the IGC.. The document comprises content
and resources, identification standards, technological
standards and security standards related to TK
databases and registries. Furthermore, a number of
individual member countries gave their support for
the creation of TK databases and registries,'> and

have also requested WIPO to provide assistance when
establishing their own databases.

Furthermore, outside the discussions at WIPO,
protection of TK for conservation and sustainable use
purposes is deemed necessary as stipulated by Article
8 (j) of the CBD and, based on this provision, various
other deliberations and initiatives to protect TK are
taking place within different contexts and at different
bodies at the international, regional, national, and
local levels. Although databases and registers may not
in themselves be sufficient mechanisms for protecting
TK, it is worth considering to what extent, if any, they
may serve to meet immediate short—term needs in
the absence of concrete TK protection mechanisms.

This report seeks to help inform the debate regarding
the potential and limitations of databases and
registers for the protection of TK through the analysis
of a number of case studies of existing registers
established by indigenous peoples, states, non—-
governmental organisations and research institutes.

Part | of the report discusses a number of underlying
concepts regarding the nature of traditional
knowledge; Part Il presents case studies from Canada,
India, Panama, Peru, and Venezuela; Part 11l provides
a comparative analysis of the case studies focusing
on objectives, scope, procedures and benefits; Part

IV considers the role of databases and registers in
defensive and positive protection of TK and their
relationship to sui generis legal regimes, and the
possibilities for interim protection of TK through

use of sui generis database laws and database trusts;
and Part V sets down a number of conclusions and
recommendations for further study.

This study demonstrates a tension and interplay
between three driving forces relating to the
development of databases and registers for the
protection of TK; these are intellectual property,
access and benefit-sharing and cultural integrity.
The following analysis hopes to help bring about
greater awareness with regard to the need to find
mechanisms which reduce the tensions between
these forces in order to secure sensitive and
appropriate governance of TK issues.



Underlying Concepts

1.1 What Is Meant By Traditional
Knowledge?

There are numerous definitions used for the term
“traditional knowledge”. Definitions may illustrate
the specific political, intellectual, social and/or
economic context that the defining body places
priority upon.

For instance, the World Intellectual Property
Organization (WIPO) mandate includes intellectual
property (IP) protection and its work has focused

on IP forms of traditional knowledge protection. In

its fact—finding mission (FFM) report, WIPO referred
to TK as “...tradition—based literary, artistic or
scientific works; performances; inventions; scientific
discoveries; designs; marks, names and symbols;
undisclosed information; and all other tradition based
innovations and creations resulting from intellectual
activity in the industrial, scientific, literary or artistic
fields”.'4 This was specifically designed as a working
definition for the FFM and is now being superseded
by other definitions, WIPO having determined that
use of the term tradition based rather than traditional
is inappropriate.’

Many indigenous peoples on the other hand tend

to define their knowledge in a much broader
context'® avoiding the term “traditional”, which
does not recognise the dynamic and adaptive nature
of changing cultural patterns and a wide array of
external influences upon such knowledge. The Inuit
of Nunavut, Canada, for example, use the term “Inuit
Qaujimajatugangit”, which is more properly defined
as “the Inuit way of doing things: the past, present
and future knowledge, experience and values of Inuit
Society.” This definition makes clear that it is the
combining of the traditional knowledge, experience
and values of Inuit society, along with the present
Inuit knowledge, experience and values that prepare
the way for future knowledge, experience and
values."”

Similarly, the Coordinadora de las Organizaciones
Indigenas de la Cuenca Amazoénica (COICA)
have stated:

Knowledge is sacred, renewed, permanent,
exists, is born, grows, expands; if ill, it dies

and is not renewed once again. Like a seed,

if it dies, it cannot bear fruit. Everything is a
permanent cycle, where the basic need is to
know and to manage time, reciprocity, diversity,
so that the land is always renewed and life
flourishes. Traditional knowledge is life in
harmony between the holder and the world
that involves it."®

Despite these widely differing definitions of TK, it is
possible to identify a general tendency to characterise
TK as being passed, orally or otherwise, among
indigenous peoples from generation to generation,
without necessarily being codified, and as being
primarily collective in nature.

Although there is a tendency to recognise both
tangible and intangible property of indigenous
and local communities as collective property, closer
observation shows that some traditional ownership
systems can and do provide for certain types of
individual ownership or custodianship rights over
intangible property, including knowledge, whereby
the individual or family group alone creates TK and
can use, enjoy and dispose of it. Such is the case of
Papua New Guinea where customary law

of some communities may recognise a form of
private ownership of intangible property such as
knowledge related to healing practices, designs,
songs and dances, which may be created and
owned by individuals who can then use or
exchange it in return for payments of some sort."
Such private ownership of TK can be found also in
other Melanesian communities and in other parts
of the world including the Shuar, the Miskito
healers of Nicaragua and the Siona.2°

Collective ownership of TK by indigenous and

local communities may therefore be understood

as a collective right to determine community and
individuals’ rights to use, enjoy, or dispose of the
community’s tangible or intangible property. Its
legitimacy is derived from within the community
and not from the state. In other words, it can be
regarded as a private-community right or private—
group right.? Within the indigenous people or local
community, the extent to which collective ownership
may permit or restrict individual rights of ownership
is a matter for customary law and practice. When
documenting TK it will be important to make

a distinction between collective and individual
ownership of knowledge in order to avoid building
conflicts within communities and indigenous peoples.

Definition of TK becomes even more complex if
further distinctions such as that proposed between
TK and what has been termed indigenous knowledge
(1K) are taken into consideration. IK has been defined
as knowledge that specifically belongs to indigenous
peoples. On the other hand, TK is defined more
broadly and includes the knowledge held by both
indigenous peoples and non—indigenous peoples

or local communities living within a geographical
boundary or region.?? Distinctions between the kinds
and nature of information, such as IK and TK may be
relevant to issues such as conferring rights, seeking
prior informed consent (PIC) for use of TK, dealing
with benefit-sharing arrangements and dealing with
commercialisation and conservation activities. This



may imply a need to establish a classification system
of TK to distinguish IK or TK and other categories of
information entered into any database or register.

1.2 What Is Meant By “Protection”?

Since the CBD entered into force in 1993, TK

related to land use technologies, medicinal plants,
agricultural practices, among others, used and
adapted by modern science and technology, have
been widely acknowledged as important factors in
the search for sustainable development, community
progress and overall well-being.?3 There has also
been extensive debate regarding misuse or the illegal
or even unjust use of TK. This has especially been

the case with regard to the use the pharmaceutical
and agricultural industries have made of TK (and
biological and genetic resources) in their research
and development processes, most particularly when
intellectual property rights (IPR) (patents and plant
breeders rights) have been granted over the product
of such research and development activities.?4It is in
this context, that the concept of “biopiracy” has been
articulated as a means to portray concerns related
to the acquisition of monopoly rights over TK and
related genetic resources. These debates have in turn
prompted international and national efforts to find
appropriate legal mechanisms through which TK

can be provided with recognition and protection.

To date the focus of international concern regarding
protection of TK has focused primarily on the

need to control the actions of the scientific and
commercial sector and in particular the unapproved
and uncompensated use of traditional knowledge.
While this is of much importance, it is worth noting
that indigenous peoples themselves have identified
a much wider range of both internal and external
causes for the loss and erosion of their traditional
knowledge. These include loss of control over
education and health, promotion of inappropriate
agricultural and marine extension programs, adverse
influence and frequent intolerance of organized
religion, reluctance of elders to transmit TK to
uninitiated youth, and disenchanted youth seeking
solutions to their needs from foreign science in place
of TK.?> Strategies for protection of TK must therefore
employ measures which not only secure control over
use but also create incentives for preservation and
maintenance of TK and removal of inappropriate
national development policies, with a view to
securing respect for the value and importance of
pluri—cultural societies and diversity of knowledge
bases. The role of documenting knowledge to meet
such a challenge therefore takes on a much wider
scope than merely identifying rights over specific
elements of TK.

There are, therefore, numerous social, legal, cultural,
political, economic reasons for the protection of TK,
including:

» tosupport the maintenance and integrity of
indigenous peoples’ cultures

«  to protect the pluri-cultural nature of
global society

« tomaintain the body of global knowledge
necessary for the design and implementation
of sustainable development strategies

« tosecure the human rights of indigenous and
local communities over their intellectual property

« topreventillegal use and theft of
traditional knowledge

« toensure equity and justice

» tosupport poverty alleviation and
economic development

Existing literature, laws, legislative drafts and a wide
range of policy declarations demonstrate many
different perceptions regarding the means available
for securing the legal protection of indigenous
peoples' traditional knowledge.2® This diversity in
perception highlights a need for flexibility in any
international regime. Defining the objectives and
nature of any regime for protection of TK must be
carried out at the earliest possible time through a
participatory process, which seeks to identify:

« the nature of TK and its role in indigenous
and local community development

« internal and external threats to TK

«  possible mechanisms for securing the
protection, preservation and maintenance
of TK, through both community initiatives
and governmental action

« the effectiveness of existing national law
and policy for securing such protection

« therole of customary law and practice for
the protection of TK

« development of appropriate mechanisms
for the protection of TK

1.3 Distinguishing Registers and
Databases

A registry is not merely a list or database
designed to provide information to users. It

is a list or database into which people put
information in order to gain legal rights
relating to that information. "Registering"
something in a registry "puts it on the record"
and puts the public "on notice" that the
registrant asserts a claim.?’

As the above definition makes clear, registration of
information in a register?® is linked to the granting
of rights. Although the registration serves to secure



the recognition of the relevant rights the register
does not itself grant rights but rather records such
rights. In other words where a party is entitled to a
particular right, say, over land, registration confirms
the existence of the right and failure to register may
in some cases result in a loss of the right. Registers are
generally open to public scrutiny as a record of

the rights which have been registered.

Databases on the other hand need not necessarily be
freely open to the public. Databases are systematised
collections of information, developed for public or
private use, that do not confer any legal right on the
originator of the relevant information as a result of
its inclusion in the database. Databases organise
information in a specific manner.This organisational
effort may be subject to legal recognition through
intellectual property rights. Under the Trade—Related
Aspects of Intellectual Property Rights Agreement
(TRIPS), copyrightable databases are defined as
“compilations of data or other material, whether in
machine-readable or other form, which by reason

of the selection or arrangement of their contents
constitute intellectual creations”.?9 Copyright is
sometimes used as a means to ensure moral and
economic rights over databases.3°

Under existing law, IP protection of databases does

not generally confer legal rights over the information
and data they contain but, rather, on the manner in
which they are stored and organised. This may lead to
concern as to the extent to which protecting databases
through intellectual property rights might also be
affecting the rights of indigenous peoples over their
“stored and organised” TK. This concern is further
fuelled by the fact that for most existing databases—
which collected TK in the pre-CBD era—information
recorded was not necessarily obtained from indigenous
peoples with their prior informed consent.

Recently, considerable attention has been drawn
to the role databases might play with regards to
defensive protection of TK. Organisations such

as WIPO3", the International Peace Research
Association3? and the American Association for
the Advancement of Science33 have produced
interesting—albeit still controversial—work
regarding the use of TK databases as a means to
protect indigenous people’s interests. Most of these
efforts call for a comprehensive systematisation of
TK that would be widely available and propose its
incorporation into the Internet through

special databases.

Databases have also been employed with the declared
aim of providing defensive protection to TK by making
it readily available for prior art searches. Examples of
such open access TK databases include the Traditional
Knowledge Digital Library (TKDL) in India, discussed

in greater detail below, and TEK*PAD in the USA. There
is much TK in the public domain which is available to
researchers or companies for research purposes which
is not readily available in an accessible fashion for

patent offices carrying out prior art searches.
Compilation of such information into databases will,
in theory, enhance accessibility of TK for prior art
searches, therefore helping to prevent the granting
of what WIPO has termed “bad patents”.34 However,
if information is made available through open access
databases, it becomes a potential mine of information
freely available to all visitors without any obligation
to seek prior informed consent for its use. Both

the TKDL database and TEK*PAD have come under
some criticism on the basis that they may facilitate
increased commercial exploitation of TK.35

TEK*PAD in particular has been criticised for
promoting a system for defensive protection of TK
based upon utilisation of the existing concept of the
public domain, without adequate prior consultation
with indigenous peoples.3®

Clearly the ongoing trend to disseminate scientific
and ethno-botanical knowledge and information
(including TK) through the Internet should be
carefully balanced with respect to indigenous
peoples' interests in and rights over their TK, as
well as of the rights of countries of origin. As some
critics argue, this situation represents:

...the point at which conflicting trends of
thought associated with the exchange of
information converge. On the one hand, they
reflect a global move towards the free flow and
accessibility of information through electronic
means [...] On the other hand biodiversity,
economic botany, medicinal plants and other
databases inadequately address the need

to restrict access to information on genetic
resources and TK in order to provide providers
with greater control over their use.37

For some critics, the Precautionary Principle3® offers
one way to address the aforementioned problems.
They argue that:

...publications present opportunities for
uncontrolled appropriation and exploitation
of TK and resources by third parties. Because
third party users do not interact directly with
providers of the knowledge, they rarely assume
obligations to communities from where the
knowledge originated, and are often unaware
of negative impacts that may result from
knowledge appropriation. Thus, a mechanism
is needed that would require all users to

seek consent through direct interaction with
indigenous communities.39

This Precautionary Principle may facilitate the
development of guidelines and principles for such a
mechanism in the context of TK use in different fields,
especially ethno-botany and related disciplines.4°

An interesting distinction between databases and
registers has been set down in a Position Paper
submitted to the IGC by the Asian Group and China4'



which stated inter alia that Member States may,
“as appropriate, compile databases of TK which is in
the public domain...” (paragraph 7 (b)(ii)) and may
“establish registers of TK elements which are not

in the public domain...” (paragraph 7 (b)(ii))—the
distinction being made here with regard to the
utility of databases and registers relates to whether
or not TK is in the public domain, an interesting but
not uncontroversial proposal, in particular for the
potential implications regarding indigenous peoples
and local communities’ rights over TK in the

public domain.

This leads to a number of provocative questions.
First, to what extent do indigenous peoples wish to
make their TK more readily available for use by third
parties than it already is? Second to what extent

may indigenous peoples wish to curtail access to

and use of their traditional knowledge, including
knowledge within the public domain? These are
extremely complicated questions and highlight the
importance of ensuring full, effective and empowered
participation of indigenous peoples in any process
for the development of equitable mechanisms for
protection of their rights. The answers to these
questions must also be deliberated at the community
level and indigenous nation level as it is there that
the distinct customary laws and practices and values
associated with the collection and dissemination of
knowledge can be identified and injected into the
wider national and international debate.

In developing regimes based upon customary law
and practice it is necessary to ensure consistency
with new and emerging human rights law and policy
including the draft UN declaration on indigenous
peoples, the UN Human Rights Covenants and other
relevant sources of human rights.



Case Studies of Registers and Databases Used to
Record and "Protect” Traditional Knowledge

2.1 Indigenous Peoples and Local
Community Databases and Registers

Indigenous peoples and local communities have
maintained virtual databases or registers of TK
for centuries, most frequently storing and passing
it on through oral traditions, without which their
knowledge would have disappeared.

More recently some indigenous peoples have
employed more formal and technological solutions
involving documentation and recording of TK for

a variety of reasons including disputed lands or as
part of forward—-looking processes to protect rapidly
changing societies from the loss of their traditional
knowledge. In some cases, national institutions such
as the Australian Institute of Aboriginal and Torres
Straits Islanders Studies (AIATSIS)4? and the Vanuatu
Cultural Centre actively assist indigenous peoples to
collect and protect traditional knowledge, holding the
information in trust, and in certain cases, subject to
conditions of confidentiality on behalf of indigenous
peoples. Indigenous peoples and local communities
are also experimenting with the creation of databases
of knowledge. These range from efforts of individual
local communities in the creation of local traditional
plant herbariums, actions by groupings of local
communities to collate local knowledge in video and
tape recordings, to more ambitious efforts to store
the knowledge of indigenous people such as the
Storybase database of the Tulalip people.43

Although there has been increased attention to
such experiences since the adoption of the CBD,
many of these systems pre-date the Convention and
many may be seen as merely a logical application of
information documentation technologies to support
traditional systems for passing information orally
from generation to generation. This is particularly
the case in societies where the opportunities

for sustaining traditional learning, training, and
information transfer have been affected by cultural,
economic, social and environmental change. Concerns
have been voiced that the act of documentation and
codification of TK may change its very nature and
should therefore only be adopted as a last resort.#4
There are also dangers that the act of documenting
traditional knowledge may serve to freeze it in its
present form and interpretation. Such dangers have
led some indigenous leaders to actively oppose the
codification of traditional knowledge, including
customary law and practice arguing that this is the
first step towards the eventual exhaustion of rights
under national law and policy.4>

One of the most ambitious experiences by an
indigenous people to establish databases is that of
Inuit who have established a comprehensive system
of registers as a means to document their land and

resource use strategies and rights as part of their
efforts to secure land rights.

Our objective is to create a dialogue based on
respect and equality, not to create a catalogue
and make it available to the real scientists. It is not
a question of recovery and recording, it is one of
respect, recognition and sharing.4®

Background

There are approximately 46,000 Inuit in Canada,
living in four distinct regions: Inuvialuit or Western
Arctic; Nunavut; Nunavik or Arctic Quebec; and
Labrador.47 In 1975, the Inuit of Nunavik and the
Governments of Quebec and Canada concluded
modern day treaty negotiations with the signing

of the James Bay and Northern Quebec Land Claims
Agreement (JBNOQA).48 One of the consequences of
the JBNQA was the establishment by Inuit of Nunavik
of a corporation called the Makivik Corporation
("Makivik") which would, among other objectives,
guide their political and economic development.

Of particular importance, Makivik set up and
funded a Research Department to "develop a
database and expertise within Makivik Corporation
which could be used to inform decision makers, help
in the formulation of policies and programmes, and
assist Inuit communities and their organisations."
The overarching purpose was to develop a database
on Inuit ecological and environmental knowledge,
along with a long-term programme to apply it to
resource management, planning, environmental
impact assessment and economic development.49

Scope

Implementation of the JBNQA resulted in the
transfer of tremendous responsibilities to the
Nunavik region that catalysed the creation of new
institutions controlled by Inuit with powers over
the management, conservation and development
of their territory and resources. Initially, Inuit in
Nunavik accessed "scientific and other types of
western—based information that was available
about their territory and Arctic ecosystems”.
However, it became abundantly clear that this
information was inadequate to address many

of the critical social, economical, political, and
environmental and education issues confronting
Inuit society. The problem was not the simple
accumulation of western—based information,

but rather of acquiring an entirely new type of
information base and perspective, and to do this in
a way that was of direct use to Inuit.>° The solution
to the problem designed by Inuit was to develop a



research programme that brought together Inuit
and non-Inuit researchers.

The scope of the research and data collected for the
last twenty-five years has been in four main areas:
Inuit land use and planning; Inuit knowledge about
the environment, ecology and resources of Nunavik;
long-term information gathering; and planning,

and social and environmental impact assessment.>’
For the purpose of brevity, we will focus the following
discussion on the Inuit land use and planning
database project specifically.>?

From its onset, the project was not designed to

make Inuit traditional knowledge publicly available.
It was designed to inform particular governmental
decision making processes and the data is generally
considered to be confidential between Nunavik and
accessing government parties. As a “closed” system
with limited access, the database has primarily a
promotion, preservation and maintenance role within
the particular Inuit communities.

Procedures and Administration

The project advanced in three stages. Stage One

was the collection of all land use and ecological
knowledge data for the entire region. This information
was derived from interviews with Inuit in each of the
fourteen communities of Nunavik. Stage Two was

to review this data through a process of community
verification. Stage Three is still in progress and
includes the continual updating of the information as
required for special projects or to meet specific needs
of Nunavik communities and organisations.53

Inuit control over the activities of researchers has
been consolidated through the Makivik Research
Department, which has resulted in confidence
among Inuit in their ability to carry out or participate
in various levels of the studies or projects. Data,
gathered by thousands of hours of interviews and
from thousands of field maps, have been entered
into a geographic information system. All of the
information on land use/environmental knowledge
has now been organized within a computerized
database. Map analysis and presentation is carried
out by GIS which has been designed by the
Nunavik database.>4

The methodology for this project covers both data
collection and data processing. The collection of

all information for both Inuit land use and about
Inuit ecological and environmental knowledge was
based on interviews. Land use data was collected
through individual interviews, whereas data on Inuit
knowledge was based on group interviews. Maps
were the essential tools for recording the information
for both types of interviews. Mapped information was
supported by a written text and each interview was
transcribed on tape in order to maintain an exact

record. Both types of interviews were guided by a
detailed field research manual that was developed
through community consultation.>

The data processing utilised a computer mapping
system using an Oracle database and a MicroStation
GIS/CAD program. The system which is now operating
allows for plotting large-scale maps based on the

GIS and for producing finished maps using computer
cartography software.

To date, the database is not readily accessible to
the public and there are no prescribed procedures
to obtain access. Certain data has been integrated
into land use planning processes but the database
generally serves the purpose of promotion and
preservation of Inuit ecological and environmental
knowledge. Inuit in Nunavik are still in the process
of creating an appropriate model for benefit-sharing
arrangements and, thus far, have not formally
entered into bioprospecting agreements for the use
of genetic resources or TK.

Rights and Enforcement

The database may have many different applications
and uses. The most important practical rights that
have arisen to date are within planning and impact
assessment in the region. Inuit expect their data

and perspectives to greatly influence the review
process in a way that will reflect and respond to their
needs, priorities and visions of the future. They have
created a code of ethics that provides rules regarding
the manner that scientists, academics, government
and other private parties must interact with Inuit.
But they do not have a structure for changing
fundamental control over the research process

nor for providing access to knowledge collected.

As set out above, the database remains a closed
system and has been limited to a promotion and
preservation role. One reason for ensuring the closed
status of the database is the lack of protective
mechanisms within the existing Canadian intellectual
property regime. That is, the database does not create
any intellectual property rights over the TK it contains
under current Canada’s IPR regimes, as the content

of the database is not considered to be “original”
under existing law. On the other hand the database
itself may be considered original for the purposes of
copyright protection. Therefore, while there may not
be any protection for the information and knowledge
contained in the database, the database itself may
probably be protected under copyright.5

The long-term focus of Inuit of Nunavik is to
secure legislative reform leading to recognition

of self-governing jurisdiction, supported by
constitutional recognition of such rights. In the
pursuit of this objective, the Nunavik Commission,
a body created under the JBNQA, recommended



that the “Nunavik Assembly be empowered to enact
laws in relation to the promotion and protection of
traditional spirituality and cultural values, beliefs
and practices, and the protection of Inuit culture and
language, including: the preparation of a Charter

of Inuit language and culture; the management

of archaeological resources; the repatriation and
conservation of artefacts and art collections.”57

The prospect of indigenous laws creating protective
mechanisms for traditional knowledge, including TK
databases or registries, creates an intriguing legal
situation in the Canadian context. Such a situation
could lead to potential conflicts between regimes for
the protection of TK established under customary law
and practice of indigenous peoples and the exclusive
jurisdiction of the Canadian government to regulate
intellectual property. However, it should be noted
that many elements of traditional knowledge do not
fall within the scope of existing intellectual property
rights regimes and are not therefore issues which
intellectual property can or is meant to address.5®
This may provide some scope for the development
of sui generis systems of protection based upon
customary law and practice.

To date, Canadian courts have not directly addressed
the scope of indigenous peoples’ right to protect
traditional knowledge. However, the Supreme Court
of Canada has stated that “to ensure the continuity
of aboriginal practices, customs and traditions, a
substantive aboriginal right will normally include
the incidental right to teach such a practice, custom
and tradition to a younger generation.”>9 While not
conclusive, this statement does create the basis of a
position that Indigenous groups in Canada may have
a constitutionally protected right to protect their TK
to ensure the continuity of that knowledge.

2.2 Institutional Databases

There are currently hundreds of millions of pages

of published texts available on open access databases
which include TK references. Natural Products Alert,
better known as NAPRALERT at the University of
lllinois, and MEDLINE are two of the best known
examples of “academic” databases that serve as
important tools for information exchange associated
with genetic resources and TK. Likewise, the CABI
Medicinal Plant Database in Wallingford, UK, holds
over three million entries on scientific studies on
medicinal plants.5°

NAPRALERT is a database compiled from
ethno—medical literature scanned and processed
since 1975 from over 125,000 journal articles,
publications, books, scientific abstracts and patent
documents. It is an extensive source of information
and data on the chemistry, pharmacology, biological
activity, taxonomic and geographical distribution
and ethno-botanical uses of around 110,000 natural
products and 120,000 organisms. Information from

about 600 new articles is scanned monthly.®" This
database is freely available for research purposes.

From a strictly scientific point of view, NAPRALERT
offers an invaluable source of information. However,
from a policy point of view, this type of database
may raise concerns regarding their impact upon the
realisation of the CBD’s objectives on access and
benefit-sharing and TK, especially when making

TK freely available.

Besides the possibilities of commercial exploitation
of TK obtained from databases, there is also the
problem that disclosure may have the effect of
placing TK in the public domain without the consent
of relevant communities or indigenous people.

One potential alternative to such open databases
has been promoted by BioZulua in Venezuela which
has established a register which, it is claimed, offers
possibilities for information to held in confidence on
behalf of indigenous peoples.

Scope

The BioZulua database was established by the
Fundacion para el Desarrollo de las Ciencias Fisicas

y Naturales (Fudeci) from Venezuela. It is an academic,
scientific database which contains information and
data of indigenous communities of Venezuela related
to traditional medicine, ancestral technologies and
TK pertaining to agriculture and nutrition. It is held
by Fudeci at the National Academy of Science in
Caracas, Venezuela. Users of the BioZulua database
can search by species, geographic location, ethnic
group, or even by ailment. The database includes
video footage of shamans collecting and preparing
medicinal plants, as well as images of how patients
respond to treatment. It provides genetic profiles

of every plant entry and the global positioning
system coordinates of exactly where it grows.

Information includes taxonomic data on collected
species, including indigenous and Creole names and
nomenclature, main phenotypic characteristics of
collected biological samples and compounds as well
as their local traditional use. Scientific bibliographies
are also part of the database. The database entries
are complemented by geographical references, based
on satellite localisation of areas where materials
have been collected. Videos, photographs and digital
images also form part of the database.®2

One of the principal stated objectives of BioZulua
is to preserve TK which is at risk of disappearing

or being eroded. At the same time, Fudeci hopes

to provide access to medicinal plants to outside
researchers in the hope of promoting development
of new pharmaceuticals.

Fudeci signed an Access Contract with the Ministry
of the Environment and Natural Resources in 2000,



in conformance with obligations under Decision 391
of the Andean Community on a Common Regime
on Access to Genetic Resources for the collection

of genetic resources in Venezuela.

Procedures and Administration

The database is of a confidential nature and Fudeci
allows its use on a case—by—case basis for scientific
research mainly. Given the value of TK and the need
to safeguard indigenous peoples’ interests, as well
as the commercial value of the information stored,
Fudeci is in the process of developing confidentiality
agreements with those involved in the collection,
compilation and systematisation of the BioZulua
database information.

According to Fudeci, the advantages provided by

this database include maintenance and safeguarding
sensitive information (TK), adding value to TK through
its organisation and systemizing, and an opportunity

for biotrade and biobusinesses. However, Fudeci
also recognises its limitations, including potential
biopiracy, difficult access to preserved information
by communities, and lack of protection of the
information and data held.

Rights

The BioZulua database cannot assign any rights
over TK in favour of indigenous peoples or local
communities. However, according to Fudeci officials,
TK which has not previously entered into the public
domain will be kept confidential until a positive sui
generis system of protection is devised in order to
ensure effective protection of TK. This treatment

of TK by Biozulua recognises the possibilities for
protecting TK as a form of trade secret.3

There remain a number of controversial aspects
with regard to the BioZulua database. First, there

is a lack of clarity over the extent to which PIC has
been sought as a condition for collecting TK from
communities prior to its incorporation into the
database, an obligation according to Article 43 of
Law 5468 of May 2000 (Biological Diversity Law).
Law 5468 establishes that indigenous communities
have the right to say “no” to the use of their TK

and genetic resources in their territories.

Second, there are questions surrounding the
implications of the grant of copyright protection for

the BioZulua database. The Government of Venezuela,

through the Ministry of Science and Technology, has
sought to provide reassurance that this implies the
database as such is protected, not the information
it contains. This situation nevertheless raises
questions regarding the extent to which indigenous
peoples property and intellectual rights over the TK
incorporated into the database might be affected.

Indigenous organisations in Venezuela have called
for a halt to collection activity and for the database
to be held by indigenous peoples.®4 In response,
Fudeci’s lawyer has stated that two things are clear:

“the title to the database vests in the State, and the
knowledge contained in the database belongs to
the indigenous communities.”®5

The BioZulua experience would appear to suggest
a possibility that the database may take on the
characteristics of some form of database trust,
wherein the State controls and manages the database
to the benefit of indigenous people. If this is indeed
the intention, it would be interesting to consider the
extent to which indigenous peoples should have a
say over institutional policy of the database and be
empowered to make determinations regarding the
granting or denial of rights to access.

TKDL is a collaborative project between the
National Institute of Science Communication and
Information Resources (NISCAIR, erstwhile NISCOM)
the Department of Indian System of Medicine and
Homoeopathy (ISM&H), and the Ministry of Health
and Family Welfare. The TKDL, which is based at
NISCAIR, was created by an inter—disciplinary team
of thirty Ayurveda experts, two patent examiners,
five information technology experts, two NISCAIR
scientists, and three technical officers.

Background

The rationale for the TKDL may be drawn from

the experience of India in seeking to overturn

two patents granted over products based upon
traditional knowledge in the US and Europe. In

the first case the Council of Scientific and Industrial
Research (CSIR) called for a re—examination of US
patent No. 5,401,504, which was granted for the
wound healing properties of turmeric, filed by two
US-based Indian nationals. In a landmark decision,
the United States Patent and Trademark Office (US
PTO) revoked this patent after ascertaining that
there was no novelty, the innovation having been
used in India for centuries.®7 In the second case the
European Patent Office revoked a patent granted
to W R Grace & Company and US Department of
Agriculture on Neem (EPO patent No. 436257) on
the grounds of its use having been known in India.

More than a dozen organisations from around
the world got together to oppose the EPO Neem
patent and the entire process took five years.
Overturning the patents was extremely expensive
and time-consuming, making it preferable to
establish mechanisms to prevent the granting

of inappropriate patents, rather than to rely on
expensive and lengthy challenges to patents

once granted.

ATKDL task force has studied 762 randomly selected
US patents, which were granted under A61K35/78
and other International Patent Classification (IPC)
classes, having a direct relationship with medicinal
plants. Out of these 762 patents, 374 (49 per cent)



patents were found to be based on traditional
knowledge.69 This demonstrates the high proportion
of patent applications for which evidence of
traditional knowledge as prior art is relevant.

Objectives of the TKDL Project

TKDL has a dual objective. In the first place it seeks
to prevent the granting of patents over products
developed utilising TK where there has been little,
if any, inventive step. Second, it seeks to act as a
bridge between modern science and TK, and can
be used for catalysing advanced research based on
information on TK for developing novel drugs.

Scope of the Project

TKDL is being created based upon the codified
traditional knowledge on Indian Systems of medicine.
In its first phase the TKDL is compiling information
present in fourteen Ayurvedic texts listed in the
Indian Drugs and Cosmetics Act of 1940.7° To date,
about 36,000 formulations have been transcribed

in patent application format. The images from the
original texts that have been transcribed will also be
incorporated into the database. For the creation of the
TKDL, an innovative traditional knowledge resource
classification system has been developed.

Traditional Knowledge Resource Classification (TKRC)
Under existing intellectual property rights regimes,
documentation of traditional knowledge lacked a
distinct classification system. In response to this

lack, a modern system of TK classification is being
developed based on the structure of the International
Patent Classification (IPC) system. Development of the
TKRC system began with work on Ayurveda.

TKRC is an innovative structured classification
system for the purpose of systematic arrangement,
dissemination and retrieval which identifies about
5,000 sub-groups of TK against one group in
international patent classification (IPC), i.e. AK61K35/
78 related to medicinal plants. The information is
being structured under section, class, sub—class,
group and sub—group as per the International Patent
Classification (IPC) for the convenience of its use

by the international patent examiners. Information
from about 36,000 Slokas (Verses & Prose) describing
Ayurvedic medicine will be put in the database
during the first stage of the TKDLs development.

Each Sloka is read and converted into structured
language using the TKRC by Ayurveda experts. TKDL
software then converts Sanskrit Slokas into English,
German, French, Japanese and Spanish. The software
does not do transliteration; rather, it does smart
translation, where data abstracted once is converted
into several languages by using Unicode metadata.
Software also converts traditional terminology

into modern terminology, e.g., kumari to aloe vera,
mussorika to small pox, etc.

The progress of the work so far has been that 36,000
Slokas have been identified and transcribed from the

Ayurvedic texts for inclusion in the database.

Of these 29,000 formulations have been verified

and validated by the eminent Ayurveda experts. The

decodified format of the formulation is readable

and understood by a layperson. About 35,000 Slokas

have been scanned and are available for establishing
prior art. The translation of TKRC in Spanish, German,
French and Japanese has been completed.

The TKDL database is intended to act as a bridge
between ancient Sanskrit Slokas and a patent
examiner at a global level, since the database will
provide information on modern as well as local names
in a language and format understandable to patent
examiners. It is expected that the gap on lack of prior
art knowledge shall be minimised. The database will
have sufficient details on definitions, principles, and
concepts to minimise the possibility of patenting
“inventions” for minor/insignificant modifications.

Incorporating TKRC into the International Patent
Classification System

In order to secure international recognition for

the TKRC system links were established with the
IPC Union at WIPO.The IPC Union established a
Task Force to study the possibility of linking and/or
integrating the TKRC with the IPC.7' The Task Force
consisted of representatives of the United States
Patent Office, the European Patent Office, China,
Japan and India. During its deliberations the Task
Force recognised the need for more detailed levels
of classification for medicinal plants. This led to the
preparation of a draft recommendation according to
which up to 250 sub—groups may be identified for
purposes of IPC instead of just a single sub—group
on medicinal plants.”? The Task Force has also
recommended the linking of TKRC developed by
India with the IPC.73 Such a system would be likely
to enhance the system of search and examination
of TK in prior art searches, and therefore the
possibilities that the granting of bad patents

may be significantly reduced.

Access Policy

The Department of the Indian System of

Medicine and Homoeopathy has set up an
Inter—Ministerial Access Policy Committee which
is currently developing a system to control access
to the TKDL with a view to providing adequate
safeguards against the misuse of data, while
giving access to global patent examiners and others
at national and international level. It is proposed
that the database will be made available to patent
examiners throughout the world under a
non-disclosure agreement and it is also likely that
the database would be available via the internet
on a secure access basis.

Distinguishing Ayudervic Knowledge

The knowledge currently being incorporated into
the TKDL is based upon Ayudervic texts which codify
traditional knowledge in widely published volumes
freely available in many Indian libraries



and universities. This has been argued as creating

a distinction between the types of knowledge being
incorporated in the TKDL from other less readily
accessible sources of TK.74This distinction may

be seen as being based upon three fundamental
features: first, the extent of codification of traditional
knowledge; second, the extent of publication; and
third, the level of availability or freedom of access to
published texts in the public domain.

If valid, such a distinction will be important for a
number of reasons. First, it identifies the need to
design systems for the protection of TK in a manner
which is appropriate for the type of knowledge
system involved, including, as appropriate, the
development and use of databases. Second, it
signifies the fact that a system for the classification
of traditional knowledge must be sensitive to the
differences in knowledge systems. Finally, it signals a
need to ensure that the international debate on the
protection of traditional knowledge is cognisant of
the differences in traditional knowledge systems and
does not seek to promote a one-size-fits—all solution.

2.3 NGO Co-operative Databases

India has been one of the most important testing
grounds for registers of traditional knowledge.
These have included a range of experiences
including the highly renowned Peoples Biodiversity
Registers, the Traditional Knowledge Digital Library
(discussed previously), the Honey Bee Database and
National Innovation Fund, and the Farmers Rights
Information System (FRIS). The scope of knowledge
recorded in databases in India is very broad and
includes knowledge on conservation and use of
biodiversity, agricultural and farm practices, livestock
management practices, water management practices,
herbal medicine and human health practices, rural
craft and innovations in general. The registered
knowledge has economic, socio—cultural, ecological
ethical and spiritual values. The databases display

a wide diversity of objectives and have developed
distinct operating practices which in turn have
provided a wider range of experiences from which
to inform national debates on the development of
legislation—-based TK databases.

One of the most interesting questions regarding
the Indian experiences relates to the role of
non—governmental organisations in seeking to
develop mechanisms to provide protection for TK in
the absence of national laws governing the collection
and use of such information. This report will look at
two distinct cases: that of FRIS, which has collected
information primarily for conservation purposes,
and the Honey Bee database, which seeks to bring
commercial benefits to local community innovators
in return for disclosure of their innovations for wider
global use by local communities.

The Farmers Rights Information System database

is part of the collection of the Scarascia Mugnozza
Genetic Resources Centre of the MS Swaminathan
Research Foundation—MSSRF, an NGO in Chennai.
FRIS is essentially a holistic database linked to the
Community Gene Bank(CGB)75 which holds seed
samples of farmers’ varieties of different crops

from Tamil Nadu, Kerala and Orissa, where the
Foundation is involved in livelihood-linked
conservation. The objective of the gene bank to collect
and document biological materials, predominantly
seed varieties of the regions mentioned above as
well as fruit, inflorescence, roots, tubers, rhizomes,
sucker, live plants and dried plants, and to regenerate
these plants using genetic techniques in the case of
extinction, alarmingly low count of the species, or
for propagating and sustaining agrobiodiversity.

Scope

The CBD and FRIS are parts of a larger comprehensive
system for the conservation of agro-biodiversity

as an aid to local development, coordinated by the
Foundation. The underlying impetus behind the
establishment of FRIS is that local communities who
play a big role in conservation should derive economic
benefit from it. To that end, the system seeks to put
community conservationists in contact with relevant
traders.7® The components of this project include the
documentation and promotion of agricultural and
farm conservation practices in Tamilnadu, Kerela,
Andhra—-Pradesh and Orissa. In these regions, the
Foundation undertakes conservation-based project
activities involving collection and depositing of
traditional varieties in the CGB, conducting farmers’
forums at villages, establishing farmer—participatory
village seed banks, educating farmers on seed
selection, variety purification, plant breeding, and new
techniques developed through research, as well as
linking farmers to traders by excluding intermediaries.
FRIS seeks to promote the traditional role of farmers
in the conservation and enhancement of genetic
resources and to establish legal entitlement for

tribal and rural farming communities.”” Through

this system, FRIS aims to get recognition and reward
for tribal and rural families for their contribution to
genetic resources conservation and enhancement.

Procedures
Gathering and Recording of Material and Information
There are three components to the gene bank:

1. Arepository for small quantities of biological
material and seeds

2. Collection forms for seeds which record passport
data about seeds’® and herbarium specimens, in
some cases

3. Adatabase which includes detailed
morphological descriptors, associated traditional
knowledge and ethno-botanical information,”?
in manual and electronic format



The members of the Foundation’s field staff
responsible for collection of seed samples directly
from farmers record data in two forms: a farmer
identity form and a passport data form. Where
possible a photo of the farmers making seed deposit
is also made.2° The seed samples, photos and the
collection forms are forwarded to the gene bank
manager at Chennai. The seeds are suitably cleaned
and dried and then sealed into air-tight aluminium
foil bags specially made for the purpose. The seed
samples are then labelled with an assigned accession
number and stored in a medium range storage
facility at the foundation.

Passport data collection forms include information on:

+ Collection date

«  Collection number®'

«  Accession number®?

« Nomenclature data

+ Source

+  Status (botanical, topographical, pedological,
habitat, season, phytopathological details, etc)

«  Photograph of the collection: b/w, colour

«  Farmers attribute

«  Farmer’s name/donor’s name

«  Ethnicgroup

«  Full address

+ Collector’s name

«  Collector’s address

« Collection given to gene bank manager

In 2001, a new farmers’ identity data collection form
was adopted with the following information in it:

«  The photograph of the farmer

- Name of the Farmer

«  Sex

« Spouse name

«  Ethnic group/tribe/caste/any other

«  Status in village panchayat

«  Block/village

«  District/state

« Botanical name

+ Identity of the collection

«  Major identifying feature

«  Collection number

« Collection date

« Signature/Thumb Impression of the Farmer

«  Signature of CBG manager

«  Disclaimer of rights in favour of
community rights

The decision to change the collection form was
influenced by a number of factors including the
Convention on Biological Diversity, the national and
international debate on issues of prior informed
consent, the national biodiversity strategy, and the
development of the plant varieties act. The original
form contained more information on botanical and
other related details and caters more for scientific and
research purposes, whereas the modified form has

a more administrative/legal format. Details relating

to the farmer are recorded more precisely, including:
the status of the farmer in the village panchayat;

the addition of the spouse’s name for the purposes
of benefit—sharing; and where the need arises,
identification of community rights, the information
about the ethnic group, tribe and caste will also prove
helpful.

The larger FRIS system itself documents the history,
customs and practices of the communities. Therefore,
identification of community rights can be more
easily done through this system. This may be one

of the advantages of having a database embedded
in a more comprehensive system. The addition of
the photograph of the farmer helps overcome any
confusion about the identity of the farmer and the
community he/she belongs to. The details in the
present collection form are more precise and

concise than the earlier format and there are
inherent advantages in having a simple form in
terms of maintaining records. This simpler form

with more precise details may prove more efficient
and cost effective. But at the same time, collecting
farmer’s photographs, and obtaining signatures of
prior informed consent from farmers may prove time
consuming as well. Maintenance of the CGB with its
data system and periodic regeneration of accessions
is a cost intensive process. Without dedicated sources
of funding, the sustainability of the FRIS and CGB is
being threatened.83 For one thing, the funding for
the gene bank is dwindling and there is an acute
shortage of dedicated personnel, and a backlog in
the record keeping.84

Disclaimer of Rights

From 2001 onwards, a disclaimer was sought of the
farmer providing seed, to the effect that where the
variety is owned by the community, the farmer whose
name is identified in the collection FID form shall be
deemed to hold collective ownership of the variety
along with the community and not individually.

The decision to insert the disclaimer was in
recognition of community involvement in the
development and conservation of many of the
traditional varieties and to exclude possible legal
complications that could arise by the farmer
claiming sole ownership of a community variety,

on the strength of the FID sheet issued by the
Foundation.35 The Foundation takes the position
that it holds seeds of farmer’s varieties and the
information in its database as a custodian of the
genetic resources which continue to be owned by
farming and tribal communities. Access to collections
is not at the discretion of the foundation but requires
the prior informed consent of farmers and is subject
to the agreement of mutually agreed terms, as
facilitated by the foundation.86 This may be likened
to a form of trust arrangement with the foundation
assuming a fiduciary obligation to protect the
interests of farming communities.



The Honey Bee Network established fifteen years
ago is an initiative of the Society for Research
Initiatives for Sustainable Technologies (SRISTI),

an Indian non-governmental organisation (NGO).

It is comprised of a number of NGOs, collaborators
and members, which include innovators, academics,
scientists, researchers, students and homemakers
from within and outside India.8” These include the
National Innovation Foundation (NIF), established

in 2000 by the Department of Science and Technology
of India to promote database management, research
and development and IPR management,®® and

the Gujarat Grassroots Innovations Augmentation
Network (GIAN), established in 1997 for linking
innovators with modern science and technology,
market research, design institutions and

funding organisations.39

The Honey Bee Network is an informal association
which pools TK and community innovations in a
common database now being managed by the
National Innovation Foundation (NIF), with each
collaborating institution maintaining separate
registers in different regions of India and some
outside India.

Scope

The network has been gathering and documenting
grassroots innovations and TK to prevent abuse by
outsiders, to share TK and stimulate innovation and
to promote the use of innovations and TK for poverty
alleviation. Some of the subject matter documented
in the Honey Bee database includes information on
conservation and use of biodiversity, agricultural and
farm practices, livestock management practices, water
management practices, herbal medicine and human
health practices, rural craft and innovations.

The main objectives of the Network are: to forge
lateral linkage among knowledge providers

and innovators in the spirit of mutual help and
cooperation; overcome anonymity (that is, every
knowledge provider as well as collectors are
acknowledged); and ensure fair distribution

of benefits among all stakeholders including
communities.9°

Procedures

In the Honey Bee case study, students and teachers,
grassroots functionaries and rural youths gather
information through field trips and surveys.9' The
network’s collaborators and members also send in
innovations and TK. What is gathered and received is
then translated into a number of languages including
English and registered in the database or published
in the Honey Bee newsletter. The translation effort
eases the language barrier that could be faced by
foreign patent offices when conducting prior art
searches and allows other innovators and TK holders
to share the innovation and TK.

The NIF of India, a collaborator of the Honey Bee,
has developed a PIC system primarily to seek

the consent of the innovators and TK holders for
documenting and adding value to the information.
The PIC system comprises a number of elements
including a statement of names and addresses of
innovators and TK holders, which may include, as
appropriate, the community and or communities
which hold the relevant information, the sharing of
innovations and TK with third parties through
various forms of publication, benefit-sharing
arrangements for commercial use of the innovations
and TK and the assignment of technology to NIF.92

Under this PIC system, NIF can mediate and
negotiate on behalf of the innovators and TK holders
with potential entrepreneurs and investors. Also,

in the event that disputes arise with regard to the
transfer of technology to third parties, NIF will
provide legal support.

Information included in the Honey Bee Network
database may include TK of both local communities
and indigenous peoples. One potential concern with
this form of registration is that by placing traditional
knowledge in the database, communities may be
deemed to be placing it in the public domain, and
thereby may lose any rights over such information.

Rights and Benefit-Sharing Arrangements
Registration in the Honey Bee database does

not lead to the award of a legally defensible right.
However, discussions with the national government
have been sought to promote the development of
some form of certificate of assurance to protect
innovators’ rights.93 Innovators are advised in the
PIC form that, if they indicate their wish to do so,
their information will be kept confidential.

The Honey Bee database is intended for sharing

the innovations, ideas, and TK with other third parties
including innovators and TK holders throughout the
world. However, if the innovations, ideas ,and TK are
intended for commercial use by third parties, then
rights holders should share in either monetary or
non—-monetary benefits.

Clause 21 of the Indian Biological Diversity Act
2002 now provides for the determination of
equitable sharing of benefits arising from the use
of biodiversity and its related knowledge. The
following benefit—sharing scheme has been
suggested by the NIF: innovators 35 per cent,
innovator’s community/village 15 per cent,
innovation promotion fund 20 per cent, researchers
15 per cent, and institutional overheads 15 per cent.
This arrangement is, however, negotiable. .

To date, GIAN has filed a number of patents on
behalf of innovators, licensed technologies to
companies in India and the USA, and shared all
the benefits with innovators.94



When dealing with foreign nationals who have
submitted TK or innovations to the Honey Bee
database but reside outside India, the question
arises as to the status of such knowledge. It appears
that any access and benefit—sharing arrangements
would fall within the scope of the Biological Diversity
Act 2002 implying the need for a mechanism for
benefit-sharing with foreign nationals that have
their TK or innovations registered in the Honey

Bee database.

There is much to learn from the Honey Bee database
as one of the oldest TK and innovation databases.
By documenting TK and innovations, it is working
toward the achievement of some of its goals, such
as preventing TK from erosion and attempting to
add value to the TK and innovations and
commercialising them, which in turn is intended

to alleviate poverty. However, there are practical
difficulties such as attracting public and private
investment for innovations which may not
generate high returns. To date commercialisation of
innovations has not yet generated much success.95
This may be seen as arising from the lack of support
structures required to secure recognition for the
value of community innovations and TK and their
potential role for local and national development.
The Honey Bee Network may, to some extent, be
seen as a reaction to this lack of formal support for
community innovation and TK which might more
properly be expected of development planners,
international aid agencies, and science and
technology research institutions.9®

While the PIC system developed by NIF is a
progressive step in the documentation exercise, it
may be time consuming and costly. There may also be
a need for a review of the database to bring it within
the framework of the Biological Diversity Act 2002.97

There have also been proposals to promote the
establishment of a Global Innovation Foundation,
based on the Honey Bee Network model, to protect
innovators’ rights in a manner similar to performers’
rights.98 This may be seen as the promotion of a form
of database trust for innovators.

Legislative Recognition of Registers in India

Various other agencies and institutions in India
have also experimented with databases for various
purposes including, most notably, the Peoples
Biodiversity Registers (PBR) and the Traditional
Knowledge Digital Library (TKDL). Together with

the case study experiences discussed previously,
these have influenced the development of national
legislation; namely, the Biological Diversity Act 2002
and Protection of Plant Varieties and Farmer’s Rights
Act 2001, both of which provide for registers, which
will include components of TK.

The Biological Diversity Act 2002, under clause 36(5),
states that one of the methods to respect and protect
the knowledge of local people relating to biological

diversity is through registration of such knowledge at
the local, state, or national levels, and allows for other
measures for protection, including sui generis system.
The Protection of Plant Varieties and Farmer’s Rights
Act 2001 goes a step further and embodies a set of
rules in Sections 12 to 38 to establish a registry, and
obtain certificates of registration, etc. According to
Section 28 of the Act, registration confers an exclusive
right on the breeder or their successor, their agent or
licensee, to produce, sell, market, distribute, import
or export the variety. In establishing the national
systems of registers, one challenge will be to decide
how to incorporate information already included in
databases like FRIS and Honey Bee, as well as the

PBR and TKDL. It will also be necessary to determine
whether information collected prior to the entry into
force of the Act is to be considered to be in the public
domain. Alternatively, these various databases may

in some cases be considered to have been holding
data in trust for communities until such time as the
national system for registration of TK is established
and functioning.

2.4 Registers Established by Law

National law in a number of countries has
established registers for the protection of traditional
knowledge. This has included the adoption of
administrative, legislative and policy measures in
many countries including the Indian Biodiversity

Act 2002 (discussed above), Brazil’s interim regime
(medida provisoria No. 2.126-8) on ABS, Kenya’s
register of traditional healers, Panama’s law on
folklore, Peru’s collective regime on traditional
knowledge, Portugal’s TK law, and Thailand’s register
of traditional medicine, as well as measures within
the Andean Community, the Organization of African
Unity and the South Pacific Forum providing for the
registration of traditional knowledge.99

Despite these efforts, the majority of these
instruments are not yet operational and discussion
of their relative merits and limitations is therefore
restricted by lack of firm experience upon which to
base an analysis. In the hope of demonstrating the
diversity of potential legal regimes, two examples
have been considered to show the distinction
between what are termed declaratory and
constitutive registers. These are the Panamanian
regime, which focuses both on folklore and TK relating
to the environment, and on the Peruvian regime for
the protection of collective knowledge relating to
biodiversity.

Law No. 20 of 26 June 2000 of Panama creates

the Special Regime for Intellectual Property over
Collective Knowledge of Indigenous Peoples for

the Protection and Defense of their Cultural Identity
and their Traditional Knowledge. Executive Decree
No. 12 of 20 March 2001 establishes the implementing



regulation to this law. Both the law and the
executive decree focus primarily on the protection
of expressions of culture rather than on TK relating
to biological diversity. However, reference is made
to knowledge relating to resources and traditional
medicines in the Executive Decree. Analysis of the
existing registers for protection of expressions of
culture may provide some insights into the format
for any register to provide for positive protection of
TK related to biodiversity which may in the future
be adopted in Panama.

Scope

This legal regime seeks to protect collective
intellectual property rights and TK of indigenous
peoples over creations such as inventions, models,
drawings and designs, innovations contained in
images, symbols, graphics and others; and cultural
elements of their history, music, art, traditional
artistic expressions, all of which might be susceptible
to commercial use through a special system of
registers and the promotion and commercialisation
of their creations and products.

The regime identifies elements of indigenous cultural
patrimony such as customs, traditions, beliefs,
cosmovision, religion, folklore expressions, artistic
manifestations, TK and any other traditional expression
of indigenous peoples. These cannot be subject to
applications for exclusive rights under the intellectual
property system such as copyrights, industrial models,
trademarks, indications of geographical origins by
non-authorised third parties.’®®

Indigenous collective rights are defined as intellectual
and cultural rights of indigenous peoples which refer
to art; music; literature; biological, ecological, medical
knowledge and other aspects and expressions, with
no known author nor owner, nor date of creation and
which are part of the patrimony of an indigenous
group (pueblo indigena). Law No. 20 recognises

rights over traditional dress and garments, musical
instruments, music, dance, written or oral expressions,
techniques for their creation and, in general, any and
all manifestation of a traditional nature. These can

be registered in order to preserve their originality

and authenticity. To be protected, the objects need to
comply with certain criteria: “cultural identification” (an
intrinsic bond between the community and tradition)
and susceptibility to commercial use (this condition is
critical for the protection of the collective right).

Procedures

In terms of procedure, an application is presented
to the national authority and is reviewed within thirty
days. If information is missing, it will be requested
of the applicant (and must be provided within a
maximum of six months). If this is not satisfied, the
application is abandoned. If the application is fully
completed and conditions met, the Collective Right
is registered, recognising the indigenous group or
community who created and possess the TK

or folklore expression as the owner.

Rights and Administration

The Collective Register for Intellectual Property is part
of a sui generis regime for the protection of TK (which
offers positive protection) by granting rights over
registered traditional knowledge. The State confers an
exclusive right to indigenous peoples to exclude third
parties from the exploitation of the collective right
which is based on the registered TK or expression

of folklore. The application can be presented to:

the Direccion Nacional de Derechos de Autor del
Ministerio de Educacion (the copyright office), or the
newly created Departamento de Derechos Colectivos
y Expresiones Folcléricas de la Direcciéon General del
Registro de laPropiedad Industrial del Ministerio

de Comercio e Industrias (Department of Collective
Rights and Expressions of Folklore of the Industrial
Property Office). The register application must be
presented by the general national congresses or
indigenous peoples’ traditional authorities in order to
protect their dress, art, music or any other traditional
right susceptible of protection. The congress or
authorities will also appoint a formal representative.

In terms of content, the application for protection
(which is in a standardised format) must include:
an indication that it refers to a collective right; that
it pertains to national indigenous people; the
technique used (if it refers to an object); brief
description of the tradition involved; and, an official
act which formalises the request for an application.
Information in the registration includes: the
indigenous people group(s) which request(s) the
registering of the TK or object, the general congress
or indigenous peoples authority, the indigenous
collective right which it is sought register (using
indigenous language and the official language),
use or uses of indigenous TK or object, history of
the collective right, dependent communities or
beneficiaries, and a sample of the object which is
to be registered.

Access to the register is open to the public except

in the case of experiments and “cognitive processes”,
meaning knowledge acquired over time through
observation of and experimentation with the
environment in which humans conduct their
existence, which may be seen as biodiversity—
related TK.'®

Registration of the right is for an undetermined
period. The rights cannot be used to prevent other
indigenous peoples from using their traditional
knowledge.

The right provided by the register allows the holder
of the collective right to impede third parties from
the use and commercialisation of the object or
knowledge without the consent of the relevant
indigenous traditional authorities. The holder can
impede the reproduction, serigraphy, and printing
of the cultural object or feature. The register may
therefore be termed a constitutive register as rights
stem from the act of registration.



The law recognises a specific role for customary

law and practice stating that the rights of use and
commercialisation of the art, crafts and other cultural
expressions based on the tradition of the indigenous
community, must be governed by the regulation

of each indigenous communities, approved and
registered at the office of the Director-General of
Intellectual Property (DIGERPI) or in the National
Copyright Office of the Ministry of Education,
according to the case.'?

The law proposes a system of reciprocity with
regard to protection of TK from other countries,
perhaps showing the way towards the progressive
development of an international system for positive
protection of TK.

Law 27811 of 24 July 2002 established the Regime
for the Protection of Collective Knowledge of
Indigenous People Related to Biodiversity. This is
the first comprehensive effort by a developing
country with a large indigenous population to
establish a sui generis regime for the protection of
rights over traditional ecological knowledge. The
law was the product of a protracted development
process spanning almost six years which adopted a
range of strategies to engage indigenous peoples,'®3
and incorporated the participation of national and
international experts in its preparation.

Objectives
The objectives of the Peruvian regime are
very ambitious:

«  To promote respect for and the protection,
preservation, wider application and development
of the collective knowledge of indigenous peoples

«  To promote the fair and equitable distribution
of the benefits derived from the use of that
collective knowledge

«  To promote the use of the knowledge for the
benefit of the indigenous peoples and mankind in
general

« Toensure that the use of the knowledge takes
place with the prior informed consent of
indigenous peoples

+  To promote the strengthening and development
of the potential of indigenous peoples and of the
machinery traditionally used by them to share
and distribute collectively generated benefits
under the terms of this regime

« To avoid situations where patents are granted for
inventions made or developed on the basis
of collective knowledge of the indigenous
peoples of Peru without any account being
taken of that knowledge as prior art in the
examination of the novelty and inventiveness
of such inventions

Scope and Rights

This legal regime focuses on the protection of TK as

it specifically relates to the characteristics, uses and
properties of biodiversity. Unlike the CBD and regional
legislation relating to access to genetic resources and
TK, as well as national law in this area the regime
does not specifically address the issue of protection
of the innovations and practices of indigenous
peoples relating to biological diversity.

As a basic principle, any interested party who seeks
to use TK for scientific, commercial or industrial
purposes needs the prior informed consent of the
representative organisation of indigenous peoples
(Article 6). TK will be protected through a series of
inter-related instruments: contracts (licences for
the use of TK for commercial or industrial ends),
trade secrets, registers and unfair competition
administrative regulations.

The law provides two kinds of protection for TK.
Defensive protection—basically through registers—
and positive protection by recognising that TK is the
cultural patrimony of indigenous peoples (Article

6) and, in the case of TK not in the public domain
access or use for commercial purposes, requires the
prior consent of indigenous communities (Article 42).
Furthermore, the law provides for action to prevent
the disclosure or publication of TK, using principles
of trade secrets as a basis for protection.

The law establishes an important precedent
recognising rights of indigenous peoples to share in
the benefits derived from the use of TK in the public
domain. This right is limited in two aspects, first

it relates only to TK which entered into the public
domain in the last twenty years, and second, it only
allows for a right to compensation and not to restrict
or otherwise control access to or use of such TK.

Administration and Procedures

The Peruvian Law provides for three types of TK
registers: a national public register, a national
confidential register and local registers. The national
registers will be administered by the Instituto
Nacional de Defensa de la Competenciay la Propiedad
Intelectual (INDECOPI), the national authority for
consumer affairs, unfair trade law and IPR. The local
register will be developed and administered by
communities themselves (Article 15). These registers
are created basically to preserve TK and safeguard
existing rights of communities over them, and provide
INDECOPI with information which might allow them
to defend indigenous peoples’ interests over their TK
(Article 16).

The national public register will incorporate TK which
is in the public domain (Article 15). It will basically
serve to assist in providing centralised and organised
information relevant for patent prior art searches
and to challenge patents and other IPR’s granted

in conflict with rights over TK. The public register

will be open and available to interested parties.



INDECOPI will be primarily responsible for this.’*4 A
confidential TK register will also be maintained by
INDECOPI. The exact role of a confidential TK register,
administered by the national authority, is still unclear.
Although during the consultation process of the law,
indigenous peoples groups manifested themselves in
favour of this type or modality or register, its practical
objective is difficult to envision as is the incentives
indigenous peoples would have to register TK under
confidentiality. Arguably, if there is secret or valuable
TK which is not in the public domain and for which
registration is required, a local register might be the
best and safest instrument.

Indigenous peoples, through their representative
organisation will register their TK in the public or
confidential register administered by INDECOPI.
Applications for registering TK will include:
identification of indigenous peoples, identification
of representatives, indication of the biological
resource to which TK is related, uses of biological
resource, clear description of TK subject to
registration, formal agreement (an act) where
indigenous people agree to register their TK. The
application could include a sample of the relevant
biological resource or, if this is not possible in
practice, photographs which enable INDECOPI to
identify the resource under consideration and
submit it to taxonomical analysis (Article 20).

In terms of procedure, the application should be
registered within ten days of its reception.If a
requisite is missing, indigenous peoples are given

up to six months to complete the application after
which it will be declared abandoned (Article 21). To
further promote the registration of TK, INDECOPI will
send officials to the field to register TK (Article 22).195

It is the obligation of INDECOPI to ensure that
information which is recorded in the public TK
register is brought to the attention of relevant IPR
authorities worldwide in order to ensure it is taken
into account in the case of intellectual property
applications involving TK (Article 23).

Registration in either the public or confidential
register may be cancelled by INDECOP! if it does not
comply with the overall provisions of the Law or if the
information and data included are proved to be false
or inexact (Article 34).

In the case of local registers, the Law simply

states that these can be organised and designed
according to indigenous peoples’ traditional uses

and practices. The law states that INDECOPI may
provide technical assistance, if required, to assist with
design, development, and implementation of these
registers. The law makes no specific provisions for the
recognition of local registers as sources of prior art
and it is unclear what exactly the relationship, if any,
will be between the local and national registers.

The law establishes an indigenous fund to be
managed by indigenous peoples. The fund will
capture a percentage of all transactions involving
TK.The purpose of the fund is to promote more
equitable sharing of benefits amongst the nation’s
indigenous peoples. The mechanism for this fund
has not been finalised but it may conceivably be
established as a form of trust fund with a majority
of indigenous peoples on its board.

The law also recognises a potential role for
customary law in the resolution of disputes.
This appears to be limited to resolving disputes
between communities.

The existing law has been recognised as being merely
the first step in the adoption of an effective regime
for protection of traditional knowledge. In November
2002, the then President of the National Commission
on Andean, Amazonian, and Afroperuvian peoples
(CONAPA) stated that the process for development
and adoption of implementing regulations will
include a national consultative process.’®®

Indigenous peoples have already proposed a series of
modifications to the law, including calls to broaden
its scope to include not only knowledge, but also their
innovations and practices relating to biodiversity,
and for increased protection over TK in the public
domain.'7 One of their principal concerns has been
to promote a national dialogue on the protection

of TK in its widest sense. A group of indigenous
organisations representing Andean, Amazonian,

and Afroperuvian indigenous peoples and local
communities have taken the initiative to promote a
national indigenous workshop to develop a proposal
for a participatory national dialogue on TK.



Comparative Analysis of the Role of Databases and
Registers in the Protection of Traditional Knowledge

The case studies discussed in the previous section
demonstrate the existence of a wide range of possible
objectives, criteria and administrative procedures for
databases and registers. Although it is not intended
to set out a checklist of these elements, it is worth
briefly setting out the general options which can

be discerned from these experiences.

3.1 Objectives of Traditional Knowledge
Registers and Databases

An important question to be asked—in the context

of a policy and regulatory process—is what exactly
can registers and databses achieve? The objectives

for establishing a database or register will define
their characteristics and become a key aspect of their
development. Similar to the objectives a TK protection
regime might pursue, databases and registers could,
on differing levels:

« identify TK rights holders

« serve as a mechanism and tool to promote,
protect and either claim rights over or prevent
appropriation of TK'*8

«  enable the transmission of TK (to future
generations of indigenous peoples and interested
third parties)

+ identify TK holders who might be entitled
to benefit-sharing

+ identify TK holders who might be interested
in entering into research and development
endeavours with universities or companies

- provide evidence of the granting of property
rights over TK to indigenous peoples, and their
assignees, where appropriate

« serve for specific, locally identified educational,
social, cultural, religious or other purposes

As the case studies demonstrate, TK registers and
databases can actually operate within an existing
legal context of specific legal rules and regulations,
which will establish scope, nature and procedural
aspects of the register and the protection system
within which it is embedded (i.e. Peru), or in isolation,
as part of specific community or private efforts (as is
the case in Canada and Venezuela) without the formal
recognition of legislation nor a specific TK protection
framework. In some cases, such as the Honey Bee
case study, opportunities for databases to play a more
proactive role in defense of indigenous interests may
occur through securing opportunities for negotiating
contracts for the use of material incorporated within
the database.
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3.2 Information Included in a Traditional
Knowledge Database or Register

In terms of the type of TK information which might be
registered, a preliminary list could include:

« information regarding uses, characteristics,
effects of medicinal plants, and methods for
the preparation of medicinal compounds

- information regarding uses of agro—biodiversity
components (crops, insects, soils, etc.)

» descriptions of nature/sacred rites and
religious practices

« descriptions of myth, legends and
historical passages

« information regarding specific features and
characteristics of ecosystems

- information regarding different uses of
biodiversity and natural resources in general

This information would, of course, depend on

the exact scope given to the database or register
and what it exactly seeks to incorporate and
maintain. Current policy and legal efforts and
interests are mostly focused on the first, second, and
last points above.

Interestingly, in the case of Peru, the national
register authority requires that, under certain
circumstances, a sample or photograph of the
biological resource to which TK relates is included
or attached to the TK register application for
identification or taxonomic purposes.

3.3 Criteria for Incorporating Traditional
Knowlege into a Database or Register

In order to incorporate TK into a database or register,
certain criteria would need to be met. Some of these
criteria could include:

» identification of the community, nation,
indigenous group, tribe, etc, (or its duly
authorised representative) whose TK is to be
incorporated in a database or which applies for
registration of TK'99

+ adescription of the relevant TK (this could imply
translations, standardised and common formats
and the provision of additional taxonomic
information of resources to which TK relate)

« written evidence of the Prior Informed Consent
(PIC) of the applicable indigenous or local
community regarding the incorporation of their
TKinto a database or register

10



An important aspect of the discussion on databases
and registers is the public disclosure of information
that may be of a confidential/semi-confidential

or of a privileged nature. Establishing a register

in which all of the information is maintained

as confidential and third parties (who are not
indigenous) are denied access would seem to run
counter to the very principle of registers which is

to put the public on notice of the existence of a
right. However, in particular circumstances, as will

be discussed more fully below, this may be a valid
option for indigenous peoples seeking to protect and
preserve their TK. A register which has varied levels
of access and disclosure of information, may offer the
flexibility required to make the register operational.
Rules and procedures setting out the particular

type of information and conditions of access and
confidentiality would need to be clearly specified.

Establishing confidential databases as a means to
collate and protect traditional knowledge for the

use of local communities or closed research groups
approved by indigenous peoples may offer interesting
opportunities for protection of TK. However, if the
purpose of the register or database is to promote
defensive protection, then this can at present only

be achieved by making it public.

Establishing different levels of access to a register
(and to databases) is one way to ensure a degree

of control over the TK information. For example, one
means to limit access is to maintain the physical
equipment (i.e. the computer hard drive) in a
restricted area (this would be the case of registers

or databases which are not connected to the
Internet); another means to limit access are special
passwords for the use of the computer; restrictions
to the actual use of the program are yet another level;
restricting access to the specific file or archive of the
relevant program acts as another level to limit access
to the information; access could be limited in terms
of who is operating the program: the administrator;
the database manager; the general public.™

An often overlooked issue, which is central to these
discussions, is the general motivation and incentives
that might encourage indigenous peoples (at the
individual, communal, or political organisation

level) to document their TK, whether in a database

or register. The incentives and general purposes for
doing so need to be clearly specified in any regime,
and fully understood by indigenous peoples if any TK
database or register is to be successful in protecting
TK. Such incentives might include: direct monetary
and non—-monetary compensation, recognition of
intellectual property rights, exclusive rights to use of
TK, mechanisms to secure the material existence of
TK.The establishment and clarification of measurable
benefits arising from registration will be instrumental
to the development of TK registers and databases.

Arguments regarding “the need to preserve TK”

may not be sufficient incentive to ensure proactive
registering of TK by indigenous peoples; in particular,
where there are concerns regarding the potential

for unapproved use of their knowledge. Indigenous
peoples will want to see effective systems for
recognition and protection of their rights over their
TK; most probably through the development of sui
generis regimes.

Finally, institutional aspects related to who

can establish a register and how are registers
administered pose interesting challenges regarding
capacities to manage these registers, participation
in their design, how information and data might be
processed, etc. Technical and technological aspects
of registers and database management will play a
key role in determining possibilities for the effective
management and protection of their content.

3.4 Scope and Institutional Management
of Registers

With respect to their scope, registers may have a
local, national, regional or even international
dimension. If an international database or register
is to be established, it will be important to ensure
indigenous peoples participation and involvement
in its design, maintenance and management. In
reality, what is more viable than an international
consolidated database or register may be a network
which creates linkages among registers in order to
strengthen their overall roles at the local, national
and international levels.

Local registers are particularly interesting. Where
TK is being eroded and lost, documenting and
recording that knowledge and its different
manifestations (knowledge per se, innovations

and practices) at the local level may be an integral
component for a strategy designed to maintain and
preserve TK. Establishment of local databases and
registers in the form of handwritten or electronic
databases, information booklets, video or audio
recordings or more sophisticated methods offer
communities an alternative to maintaining TK solely
on the basis of oral tradition, and may be important
for ensuring its transmission to future generations.
Local databases and registers can help to develop
new approaches to teaching and understanding TK
within communities,""? and in as much as they can
identify individual innovators, they can also act as
an additional incentive for promoting continued
traditional innovation processes at the community
level. It should be noted that preserving TK in written,
digitised, photographic, taped or other such formats
may have the effect of modifying the content and



nature of TK and may have a potentially negative
cultural impact in some circumstances.

There is always a danger of consolidating one
source or type of knowledge, it may have the
unintentional effect of creating a static form of
that knowledge. For instance, a particular indigenous
community might have a traditional story related
to a particular land use this story would likely be
dynamic and held by multiple TK holders in the
community. The act of having a single interview
recorded on video to pass on from one generation
to the next might actually lock the story in static
form. A solution might include revisiting the
interpretation to ensure that there is an evolving
interpretation of that TK in the relevant database.

Local databases and registers may be directly
designed, developed, constructed and managed by
indigenous communities. Rules for access and use
of TK in registers could be defined by indigenous
communities based on their customary and
traditional practices, and/or community protocols.
Reflecting these customary and traditional practices
in national laws and regulations will play a key

role in building indigenous peoples’ engagement
and confidence with the system in order to enable
effective implementation of any local and national
system of registers and databases. At a minimum,
national laws and regulations might affirm that
indigenous peoples through their customary laws
and practices shall have ownership of their TK and
recognise indigenous jurisdiction to legislate, contract
and otherwise control their TK. National laws may
be able to act as enabling laws in order to establish
substantive recognition of indigenous rights.

The possibilities for local databases and registers
to play a proactive role in securing legal protection
of TK is at present limited and mainly restricted to
defining rights within the jurisdiction of relevant
customary law. The manner in which national law
incorporates local databases and registers into
national efforts to protect TK will play an important
part in securing community rights both nationally
and internationally. Local registers could serve a
role as evidence of prior art if incorporated into

a national network including both local registers
and the national (public and confidential) registers.
Establishment of standard minimum criteria for
classification of information in local registers may
be necessary to facilitate their inclusion in a
national system of registers.

National registers might serve to either grant

legal rights over TK or to recognise the existence of
ancestral rights over TK for indigenous communities
that decide to register. A key role of a national register
might be to ensure that the registered TK holder(s)

are able to participate in the benefits generated from
the use of their TK. Responsibility to ensure equitable
sharing of benefits could be assisted through
registration where various communities share similar
TK which is generating different types of commercial
or non commercial benefits. Registration may also
offer an advantage to indigenous peoples where this
serves to promote increased access to conservation
and development funds based upon their knowledge
of the biodiversity of a region. Finally, a national
register could also help to identify communities which
are willing and committed to establishing research,
and development partnerships with universities,
companies or other entities. An important issue will
be to determine the particular custodian or manager
of a national register(s). This will likely depend on

the nature of the actual register. A national register
might be managed and administered by a national
centralised authority which has the capacity and
mandate to ensure indigenous peoples participation
in its establishment maintenance and management.
An existing public authority such as the national IPR
office, a national authority responsible for indigenous
affairs or a similar body may be a suitable manager
and administrator. A progressive model might be

to design and create a central authority that was
co-managed by representatives from existing
intellectual property offices and indigenous experts
on traditional knowledge, including TK holders. This
authority would be responsible for:

«  processing TK registration applications

» systematising and classifying the TK related
information in the application

« overseeing the overall registration procedure

« granting or denying applications

« solving administrative disputes (similar
applications, overlapping TK)

«  providing foreign IPR offices with relevant
information (in order to promote thorough
prior art searches)

« overseeing who accesses the register and
under what conditions or limitations

« developing protocols governing access and
use of TK information, among other
possible functions



4 The Role of Databases and Registers in the Legal
Protection of Traditional Knowledge

4.1 Defensive Protection

Defensive protection of TK basically entails ensuring
the IPR system (and patent application processes in
particular) takes into account TK during the process of
evaluating applications for IPR in order to determine
the level of novelty and inventiveness."3 At present
this requires ensuring that IPR authorities have free
access to all available and relevant information on
which to base their decisions regarding the granting
of a patent over an invention. Providing access to
documented TK—in journals, books, databases, and
registers—is one of the mechanisms through which
IPR authorities analyse prior art in order to verify
essential and substantial characteristics of inventions
and determine whether they are worthy of being
granted protection.

Legislation in the Andean Community (Venezuela,
Colombia, Ecuador, Peru, and Bolivia) has established
measures providing for defensive protection of TK
(Decisions 391 and 486); Brazil (Medida Provisoria

No. 2.186-16 of 23 August 2001), Costa Rica (Ley 7788),
and Peru (Ley 27811) have done likewise. What these
legal instruments basically require is that prior to the
processing and granting of patent rights, evidence
must be provided by applicants regarding the legal
origin of biological materials and TK incorporated in
or utilised to develop the invention (usually in the
biotechnological field). These measures are designed
to support national legislation which establishes rules
on access to genetic resources and TK.

Efforts to compile TK in the public domain into
accessible databases as means for defensive
protection has been undertaken in a number of
countries, most notably in India with the TKDL
database. Similarly, legislation in Peru provides

for the establishment of a national register for

the purpose of defensive protection of TK. As noted
above, the development of open access databases

in developing countries as a means to enhance
defensive protection has been criticised as providing
a more readily accessible source of TK for commercial
use without securing any recognition of rights over
such knowledge. Notwithstanding the merits behind
such concerns, where there is TK which has been
freely and knowingly placed in the public domain,
or over which indigenous or local communities

have waived any claim, the compilation of such
knowledge into public databases or registers for

the purpose of defensive protection may help
prevent the granting of patents over elements of

TK or products developed without an inventive step.

While a number of the databases and registers
analysed in the case studies may have a role to play
for the purposes of defensive protection, a high
percentage would not serve as sources of prior art

for patent searches as they are not publicly available.
This is the case with the Inuit database, confidential
elements of the BioZulua database, the Peruvian
confidential register, and any registration of
“cognitive processes” in Panama. These four examples
demonstrate one of the contradictions relating to
the development of databases and registers of TK

as a means for securing defensive protection of
indigenous rights; that is, that in order to protect
against expropriation by third parties, indigenous
peoples may need to place their knowledge into the
public domain, thereby losing control over access to
and use of such knowledge.

TK is not merely a collection of facts and figures;

itis a complete knowledge system bound by codes
of conduct and customary law regarding rights of
transmission, and frequently including initiation rites
as a prerequisite for receiving information. Requiring
documentation of TK as a prerequisite for accepting
evidence of TK for defensive protection purposes
may run counter to these cultural practices. Faced
with cultural restrictions and concerns regarding the
disclosure of knowledge into the public domain or its
sharing with uninitiated people the challenge to the
IP system is to design mechanisms through which
the existence of prior art maybe identified without
jeapordising the knowledge system and cultural
integrity of the holders of such knowledge.

An example of how this may be achieved can be
seen from the case of the Inuit who maintain a

very high level of secrecy over the content of their
registers. On occasion access has been provided to
information in the registers for government officials
on a confidential basis, as necessary; for example,
to substantiate a land claim. Another example
relates to an action to seek revision of a patent over
Ayahuasca. As part of this action a shaman from the
Amazon offered to give oral evidence of TK. However
the relevant US patent regulations treated such oral
evidence of prior art as inadmissible.

These experiences suggest a number of opportunities
for broadening the scope for defensive protection
of TK in a more culturally sensitive manner. This
would include allowing for oral evidence of prior art,
establishing means for such evidence to be given in
a confidential manner, and providing for limited and
restricted access to confidential databases. Where a
system of local community and indigenous peoples
databases and registers is linked into the national
system of registers of traditional knowledge, these
registers may also become a source of evidence of
prior art.



Existing requirements for declaring prior art in
patent applications may bring to light the existence
of TK. In such cases the patent authorities may carry
out a directed search in the source country contacting
national patent authorities and registers of TK for
information on relevant prior art. In cases where an
application identifies the use of genetic resources a
patent authority may also seek to identify the country
of source of such genetic resources and request
information regarding the existence of relevant
traditional knowledge relating to these resources.

Tracing the source of TK is more difficult for patent
authorities where there is no clear information
regarding the source of TK or of genetic resources
in the patent application.

Requirements for the disclosure of the source, origin,
or legal provenance of genetic resources and/or TK

in patent applications have already been incorporated
into legislation in a number of countries, including
Costa Rica, Denmark, Egypt, Norway, and Peru, as well
as in the legislation of the Andean community, while
Brazil, on behalf of a group of developing countries,
has proposed inclusion of such requirements within
TRIPS."4 More recently a submission made by
Switzerland to the WTO Council for TRIPS, in May
2003, proposes amendment to Regulations under
the Patent Cooperation Treaty, to enable Contracting
Parties to require patent applicants to disclose

the source of genetic resources and/or traditional
knowledge, if an invention is based on or uses such
resource or knowledge."> As regards the compatibility
of such disclosure requirements with international
law, WIPO has prepared a recent study which noted
that there is a range of methods that are consistent
with the essential elements of patent law and key
aspects of WIPO Treaties."®

Requiring disclosure of origin of genetic resources
and TK in patent applications would provide patent
authorities with more specific detail upon which

to direct their search for prior art. A request for
information might then be sent by a patent authority
to the national authorities in the country from

which TK has been sourced, who in turn can inform
indigenous people of the request for information. In
such a case, indigenous peoples or local communities
could refer to their local register or source of oral
evidence of prior art. A system could be developed

to assist the flow of information from the relevant
indigenous people to the patent authority reviewing
the patent application.

Where relevant evidence of prior artis held in a
confidential register, measures may be taken to
provide limited access to the extent necessary
to disclaim or prove the existence of novelty.
Mechanisms might be established to enable this
information to be given in confidence, orally or

otherwise. Where this would require disclosure of
confidential information, a requirement could be
established for IP offices to take all possible measures
to protect this information against unfair

or unapproved use of TK. Such a system may, in

the long run, prove a cost—effective mechanism for
preventing escalating costs of patent revision as
increasing attention is drawn to cases of biopiracy.

4.2 Positive Protection: The Role of
Databases and Registers Protection
Under Sui Generis Regimes

While a register or database can act as an instrument
for defensive protection through little more than
the collation and maintenance of information in a
manner which is accessible and complete for the
purposes of patent searches, positive protection
requires a legislative basis for the recognition or
granting of rights over knowledge. This may arise
through extension of existing intellectual property
rights regimes or the establishment of sui generis
regimes. The potential and limitations of providing
protection to TK through existing intellectual
property regimes have been widely discussed
elsewhere and analysis of the merits or otherwise
of such regimes is beyond the scope of the present
study. Instead this part of the report focuses on
the role a register may play within the framework
of a sui generis regime for the protection of
traditional knowledge.

Positive protection may also be granted by
customary law and practice or the legal enactments
of indigenous peoples where their rights to regulate
their cultural patrimony, whether tangible or
intangible are recognised by national law and policy.

Creating an obligation for the registration of TK as

a precondition for recognition of rights over it would
place indigenous peoples under a heavier burden for
recognition of rights than is generally required by
existing intellectual property rights regimes which
do not require prior documentation of intangible
property as a condition for its protection."?

4.2.1 Sui Generis Regimes for the
Protection of Traditional Knowledge

A sui generis regime for the protection of TK will
set out the legal rules and procedures applicable to
TK and will define what purpose or role a register
will play in the regime.

Existing conceptual frameworks, draft laws or
legislation differ considerably with regard to the

role registers can play in positive protection. In the
case of Peru’s Law 27811 for the protection of
collective knowledge, local registers have no defined
role in legal protection of TK, while national registers
play a dual role, seeking to maintain and preserve TK



as well as to enable the national authority (INDECOPI)
to take action to prevent unapproved use of TK. In
the case of Panama, registers assign specific rights
to indigenous peoples to impede the commercial
use of certain TK and cultural objects. In India,
through Clause 36 (5) of the Biological Diversity Act
2002 the central government endeavours to respect
and protect the knowledge of local people relating
to biological diversity through measures which may
include registration of knowledge at the local, state
or national levels and other measures for protection
including development of a sui generis system.

If a special or sui generis regime for the protection of
TK is developed at the national or international level,
registers will likely serve as one of the various tools
required to make such a regime functional. Trade
secrets, patents, copyright, collective marks, access
and benefit-sharing law and policy, compensation
funds, contracts, registers, among other instruments,
could all play a role in the context of a regime

or system to protect TK. Depending on the exact
meaning given to the concept of protection

and its ultimate objective, these (and other) different
tools and instruments could be incorporated into a
sui generis regime established to protect TK which
might include the following components:

« establishment of laws to recognize exclusive
rights for indigenous peoples over their TK
(i.e.in a way similar to that of “traditional” IPR)

« registries and/or databases that promote
the documentation, maintenance and
preservation of TK

« mechanisms for the monetary and
non-monetary compensation of indigenous
peoples for the use of their TK

«  procedures ensuring that TK is not utilised
without the Prior Informed Consent (PIC) of
indigenous peoples, including disclosure of origin
requirements in patent application procedures

- utilisation or amendment of existing intellectual
property instruments, including copyright,
patents, trade secrets, plant breeders rights,
and unfair competition laws in order to secure
indigenous peoples' interests over the product of
their intellectual efforts™®

« mechanisms establishing a duty to negotiate
in good faith

«  measures for resolving conflicts arising from
access to and use of TK

- investigation and enforcement powers

«  recognition of the role and importance of
customary law and practice in the definition of
rules for access and use of TK, benefit-sharing
and resolution of disputes

Sui generis regimes may be adopted both in countries
in which the original custodians of TK reside and
those countries in which it is used, now commonly
known as “user countries”. Under the Bonn Guidelines
on Access and Benefit—Sharing (ABS), international
ABS governance, and by implication, international

governance of TK issues, requires adoption of
administrative, legislative and/or policy measures
by both source countries and countries where
resources are used.

Consideration of the cases studies examined
previously suggests that customary laws and
practices of indigenous peoples may play a dynamic
and decisive role in establishing the parameters of
positive protection, and in defining the objectives,
scope, procedures and enforcement of rights over TK.
This may occur in a number of different ways.

First, there are those cases in which national
law recognises TK to be the cultural patrimony
of indigenous peoples, such as is the case under
the Peruvian and Panamanian laws TK laws.
The concept of cultural patrimony brings with

it the notion of cultural integrity and the right
of indigenous peoples to define mechanisms for
protection of their knowledge in accordance with
customary law and practice. It also presumes an
obligation on the part of the state not to take
any action which will undermine the integrity
of such patrimony.

Second, there are those cases where national law
and policy specifically grants to indigenous peoples
or local communities rights to exercise control over
biological resources on their traditional territories
and/or their TK through the application of customary
law and practice. This is the case to a lesser or
greater degree in many South Pacific Island States,
as well as in numerous countries of Africa, Asia

and South America.

Third, there are cases where national authorities

are bound by treaty not to take any action which

will affect the rights of indigenous peoples over their
natural resources or TK without first entering into
consultation with them. This is the case, for example,
with the Treaty of Waitangi in New Zealand.™ In such
situations, although indigenous peoples may not be
empowered to exercise full self governance, national
authorities may be required to give effect to treaty
obligations through the provision of appropriate
protection for rights over traditional knowledge.

Finally, there are instances where indigenous rights
to self-governance have been recognised by treaty or
under national law, and indigenous peoples have the
opportunity to define their own internal regulations
regarding access to and use of their knowledge.

A number of Canadian First Nations, for example,
have obtained legal recognition of extensive rights
of self-governance. It remains to be seen to what
extent they may exercise such rights in order to
develop their own TK regimes and, where
appropriate, to grant positive rights over TK.



The case studies have shown a tendency to avoid

the definition of detailed provisions regarding the
scope of cultural rights (Panama and Peru), to regulate
access to and use of TK, and to leave it to indigenous
peoples to define their own sets of rules (Panama),
or to apply customary law to resolution of disputes
(Panama and Peru). This trend tends to demonstrate
the need for full and effective interaction with
indigenous peoples and local communities when
defining national and international law and policy

in this area in order to ensure the development of

a flexible but integrated system to provide functional
protection for TK.

It is necessary to remember that even if customary
law is given due recognition, there are as many
customary law systems as there are indigenous
peoples. This poses a major challenge which cannot
be overlooked in developing international and
national law in this area.

4.3 The Nature and Characteristics
of Declarative Versus Constitutive
Registers

Registers can be analysed from many different
perspectives. According to their legal nature, registers
can be termed either declarative or constitutive,
depending upon the system under which they are
established.

A declaratory regime relating to TK recognises that
the rights over TK do not arise due to any act of
government but rather are based upon pre—existing
rights, including ancestral, customary, moral and
human rights. As a result, a declaratory regime may in
effect be seen as recognising the existence of positive
rights over traditional knowledge, as may be defined
by the customary laws and practices of indigenous
peoples and local communities.

In the case of declarative registers, although
registration does not affect the existence of such
rights, it may be used to assist patent officials in
analysing prior art, and to support challenges to
patents granted which may have directly or indirectly
made use of TK. In circumstances where these
registers are organised in an electronic form and
available through the Internet, it is important to
establish a mechanism that ensures that entry dates
of TK are valid when carrying out searches related to
novelty and inventiveness. A third function that these
registers may have is to facilitate benefit—sharing
between users and providers.'*°

The Peruvian TK regime, for instance, is declaratory

in nature, recognising that the collective knowledge
of indigenous peoples is part of their cultural
patrimony. Although the regime does not link any
positive rights to registration of TK under this regime,

it does recognise an obligation upon the national
authority to seek to defend the rights of indigenous
peoples over the knowledge in the registers. The law
also recognises a right of indigenous peoples to share
in the benefits derived from use of their knowledge
within the public domain. Furthermore, the law
requires PIC for use of TK which is not in the public
domain. Most importantly, as the law recognises TK
to be cultural patrimony this would appear to imply
an obligation upon the state to be guided in its
governance of TK by customary law and practice.

Constitutive registers form part of a legal regime
which seeks to grant rights over traditional
knowledge. Constitutive registers will record the
granting of rights (i.e. exclusive property rights) to
the TK holder as a means to ensure their moral,
economic and legal interests are protected and
recognised. Most model constitutive registers are
conceived as public in nature, run by a national
entity and under a law or regulation which clearly
determines how valid registration of TK can take
place and be formally recognised and accepted..
As such they may be more controversial and difficult
to design and face some critical challenges and
questions in moving from concept to practice.

One of the principal questions to be answered in
establishing a system of positive protection relates
to who is legitimately entitled to register TK. Is it an
indigenous nation through its leader, a representative
political organisation at the national, regional, or
local level, or is it an individual shaman or healer?
The answer in any particular case will depend upon
relevant customary law and practice, the local
realities of communities and indigenous peoples
and their existing governance structure. For this
reason, national and international law should be
guided by the need to maintain a flexible interface
with customary legal regimes.

Besides the internal question of representation

there is the issue of ownership of TK shared between
or among several indigenous peoples. What should
happen, for instance, where an indigenous people

or local community legitimately registers TK and
exclusive property rights over the registered TK are
granted, but other indigenous peoples within the
same country, region or otherwise share similar or
even the same knowledge? A simple "first to register”
system, as most traditional IP regimes maintain may
prove inequitable in these circumstances, as granting
rights to a single indigenous group, may result in
depriving another of its rights over its own TK.

Current research suggests that many indigenous
peoples groups within any given country or even

a region tend to share similar TK and understandings
about biodiversity which surrounds them.

For example, even though native names for plants
and procedures to obtain a traditional medicine



might vary (variations in the cultural and religious
context), closer analysis often shows similar use and
preparations for similar plants. This has an immediate
effect on who could or should be granted an exclusive
or even non—-exclusive (i.e. use) right.

A possible solution might be to allow multiple
parties to be given a collective and exclusive right.
For instance, if indigenous group A applied to register
TK that was shared equally by indigenous groups B
and C, instead of a simple attack on the application,
sui generis legislation might be able to recognise

and validate multiple claims to the same TK. In that
circumstance, the system could recognise the shared
and collective nature of TK and still protect and
provide a mechanism to establish a level of exclusivity
to the right. Although inherently just and equitable,
it will remain to be seen how different groups (in this
case A, B, and C) react to this alternative. It is possible
to envision tension arising among more progressive
and “modern” groups and more traditional, even
isolated, communities.

If constitutive registers are to operate effectively,
national, regional or international procedures and
criteria may need to be agreed upon in order to
process register applications, describe TK involved
and, in general, ensure standardisation of the system
and enforceability of rights.

4.4 Standardised Registration,
Protection, or Erosion of Rights

As noted above, development of standardised forms
for the registration of TK may have an important
part to play in the establishment of any system for
defensive and/or positive protection of TK. This

has been the position taken by the Traditional
Knowledge Digital Library (TKDL), discussed in the
case studies previously, which has developed the TKRC
classification system based upon the International
Patent Classification (IPC) system of WIPO. TKDL has
actively sought to have the TKRC linked to the IPC
classification system.

Within the Intergovernmental Committee of WIPO
on GRTKF (IGC), the Asian Group has proposed that
there is a need to develop an internationally agreed
data specification (a set of agreed standards) for
databases and registers of TK and biological/genetic
resources, including the consideration of related legal
questions, such as the relationship of documented

TK and recognition of rights associated with TK,

and the possibility of creating a legal presumption

of ownership on the part of the TK holder with a

TK rights system. As part of its proposal, the Asian
Group has identified a set of potential criteria for
establishing a standardised format for defensive and
positive registration purposes, including data for both
defensive and positive protection, which has been
developed on the basis of criteria drawn from the

IPC classification system.'”!

There are practical reasons for seeking to develop a
system of classification which would blend with that
of the IPC, but such a strategy may also have some
drawbacks. On the one hand, it would facilitate the
work of patent officers carrying out prior art searches.
On the other hand, development of a system of
defensive protection based upon criteria laid down

by IPR regimes would tend to make TK registers
respond to the requirements of the existing IP regime,
rather than making IP regimes respond to the nature
of TK and the cultural, social and technical realities
relating to documentation processes for protection

of such knowledge.

As has been seen above, many registers have a

very limited value for the purposes of searches of
prior art, due to restrictions of confidentiality or

the remoteness of registers, as well as for technical
reasons such as maintenance of non—electronic or
oral databases. Information held in such confidential
and marginalised databases may be amongst the
most valuable for indigenous interests. However,
issues of confidence, trust, as well as technical
barriers may effectively exclude such databases

from acting as sources of evidence of prior art. In
order to develop meaningful systems capable of
incorporating a broad range of potential sources of
evidence of prior art, including confidential databases
and registers, local community registers and oral
registers, there is a need for an innovative approach
to the issue of defensive protection and consideration
of the opportunities to make this process more
sensitive to indigenous peoples realities.

With regard to defining specification data for
positive protection, the situation is very similar.
Once again, the question arises as to whether the
adoption and application of criteria for registration
based upon the notion of individual property rights
established by IP regimes is appropriate when there
is as yet no international consensus on the ambit
or scope of sui generis legislation for protection of
traditional knowledge. Promoting the development
of a standardised system for registration of TK in
order to secure positive protection may pre-empt
necessary debate regarding the nature of sui generis
regimes. It is also crucial to consider the potential
difficulties which may arise in trying to develop a
standardised system for registration based upon
experiences in databases which may differ greatly
from one part of the world to another. In a world

of cultural, intellectual and environmental

diversity, flexibility, adaptability and appropriateness
are factors which must be balanced against any
tendencies towards promotion of a one size fits

all solution.

As the role of any register and its content is likely

to vary depending upon whether it is declaratory

or constitutive in nature, there is a need for further
investigation into existing databases and registers
and the modalities for establishing some harmonised
criteria for registration. It may be considered



advisable to carry out such research and review

it within the framework of the work of the ICG
before suggesting that it be forwarded to any other
commission for consideration and possible adoption
of international guidelines.

It would appear from the case studies that
development of a sui generis regime for recognition
and protection of TK is a prerequisite for the

effective development of any system of registers or
databases designed to protect traditional knowledge,
in accordance with the desires and interests of
indigenous peoples, rather than as merely a source
of information for scientific and private sector actors
and as a tool for patent authorities.

The Asian Group has proposed a work programme
to further development of data specifications for
databases and registers of TK and genetic resources.
The Asian Group’s proposal makes it clear that
indigenous peoples and local communities must

be both the designers and the beneficiaries of any
system of registers of traditional knowledge.'*?

To ensure that this occurs it will be necessary to
empower indigenous peoples to play a meaningful
role in the development of any regime. Furthermore,
it will be necessary to consider the interface between
customary law and practice and national and
international law relating to TK. It is clear, therefore,
that more in—depth research needs to be carried out
in conjunction with indigenous peoples in order to
determine the way forward.

Although, it may be too soon to promote
standardised international specifications for data,
there is good reason to support the proposal by the
Asian Group for further study of existing experiences
with databases and registers, and their experiences
in methods for recording data inputs relating to
traditional knowledge. Any such study should
consider the possible need to distinguish different
types of traditional knowledge and perhaps for the
development of a two track process for development
of specification criteria for registration of TK.

For existing codified systems of traditional
knowledge, which are widely published and freely
available, such as that of Ayuderva in India, the
establishment of a system of TK classification to
assist in prior art searches based upon the TKRC
model being developed by TKDL, with appropriate
restrictions on access, is worthy of further
consideration, with a view to its possible adoption
in the short term. However, any moves to increase
the availability of knowledge, whether codified or
not, should not occur without due recognition of
the rights of indigenous peoples and their inclusion
in the process for determining the nature of
controls over access.

With regard to the classification of TK from
non—codified systems of knowledge, there is a
clear need for further work to determine the

potential and limitations of databases and registers
for protecting traditional knowledge, and the most
appropriate manner for classifying knowledge in
local national and international registers in order
to ensure not only its conformance with the needs
of patent authorities but, even more importantly,
its accessibility for local communities in terms

of proximity, relevance, and utility.

In evaluating the potential utility of establishing
international specification criteria for registration

of traditional knowledge, there is a need to consider
the potential implications for the protection of
knowledge which is not registered. Establishment
of international specification criteria may have the
effect of creating a virtual requirement to register
traditional knowledge in order to obtain recognition
and protection of rights. Patent authorities may,

for instance, be tempted to adopt the position

that prior art, for the purposes of reviewing patent
applications, will only include traditional knowledge
which has been registered in accordance with such
international standard, thereby excluding uncodified
and unregistered knowledge. Were this to occur,
indigenous peoples may end up even worse off

than they are now, as a failure to register might be
considered to amount to a waiver of rights or an
exhaustion of rights, thereby precluding opportunities
to claim misappropriation of knowledge which had
not been registered. The result would be a creeping
expansion of requirements to register traditional
knowledge under a system based upon criteria
designed for registration of intellectual property,
thereby effectively incorporating TK into the existing
IPR-based structure and potentially undermining
efforts to develop sui generis alternatives.

Where any system of classification criteria involved
registration and multiple translation of data, as

has been done by the TKDL register, this would lead
to significant costs for registration of knowledge,
including costs of translation etc. which may be of
little, if any, direct benefit for the local communities
but may greatly benefit other potential users; in
particular, the scientific and commercial sector.
There is a need to consider whether this would
amount to a cost effective manner for the protection
of traditional knowledge, involving as it would the
translation of traditional knowledge into multiple
languages merely to prevent the potential and
probably remote possibility that it may, in fact, be
utilised by some third party at some remote date

in the future. The practicality of this approach in
particular for non—codified knowledge systems

is certainly questionable.



4.5 Protection of the Contents of
Databases and the Public Domain

As noted above, one of the principal contradictions
in the notion of defensive protection is that in

order to prevent others from misappropriating TK,
indigenous peoples may be required to place their
TK in the public domain, where it can be more freely
used by all. At the same time, indigenous peoples
may be impeded from controlling the use of their

TK which has entered into the public domain, even
where there was no prior informed consent based
upon application of the principle that information in
the public domain cannot be the subject of private
rights. In fact widespread belief in the immutability
of this principle is a misconception and rights over
information in the public domain have on occasion
been recognised in the USA, Japan and Europe.'>3 The
search for means to overcome the inequity arising
through rigorously applying the principle of the public
domain has led to calls to redefine the application

of the principle to traditional knowledge.'*4 In Peru
this has led to recognition of the rights of indigenous
peoples to share in the benefits derived from the
utilisation of their TK in the public domain. Similarly
in a proposed model law for Protection of Traditional
Ecological Knowledge in the South Pacific, the
application of the principle of the public domain

to traditional knowledge is limited under certain
conditions as, for example, where such knowledge
has been obtained without prior informed consent.?5
This tends to demonstrate a tendency in developing
countries to revisit the concept of the public domain
in the search for equitable solutions, an issue which
will be of much importance in determining the
eventual ambit of sui generis protection for TK.

Within the European Union, there is a form of

sui generis protection for databases in Europe and
other Countries offering reciprocal protection, which
offers database producers rights over database
contents not open to protection under copyright.126
Under the European regime a lawful database user

is allowed to “extract/or reutilise” only the parts of

a database authorised by the database owner,'*7
thereby, in effect, granting a right over the contents
of the database. The possibility of obtaining reciprocal
protection for databases might provide an interesting
mechanism for extending protection over TK by
countries seeking to develop sui generis regimes for
protection of traditional knowledge, where such
regimes involve the establishment and recognition of
rights over TK held in databases. A proposal has been
made for protection of TK through the use of a special
database right based on Article 39.3 of TRIPS, which
requires governments to protect data provided for
the purposes of product approval processes relating
to the pharmaceutical and agrochemical sector,
against unfair commercial use.™® Under this proposal
protection could be extended to TK through a system
retaining three features of article 39.3 of TRIPS: the
establishment of rights in data; the enforceability of
rights in the data against their use by unauthorised

third parties; and the non—fixation of a predetermined
term of protection.™9 The proposal suggests that
enforcement rights should be confined to knowledge
that complies with a certain definition of novelty,
while specifying that knowledge disclosed in the past
could be treated as “novel” if the innovation based
upon it has not yet reached the market.’3°

One limitation of such a system is that it only
provides protection for information within the
database and would not as such amount to the
granting of a right over the knowledge to the
benefit of local communities or indigenous peoples.
Furthermore, ownership of the database may be
held by a party other than the relevant indigenous
knowledge holders.

Despite the potential of such systems to provide
an innovative and interesting possibility for
protection of TK, there are concerns that sui generis
database protection will in the long run prove of
greater cost than benefit for developing countries.
Reichmann argues that “...embracing the European
Union’s sui generis database right...would turn out
to be a worse deal for developing countries than
the TRIPS Agreement itself, and it would raise the
costs, and slow the pace of science and innovation
everywhere.”’3' His argument is premised on the
fact that such database protection will lead to
increasing shrinkage of the information commons
to the detriment of both the developed and
developing world.

The arguments put forward by Reichmann are
persuasive, and should be considered by developing
countries within the context of international
negotiations on IPR. On the other hand, there may

be a case for developing a special sui generis form

of protection for TK held in databases. One distinction
which needs to be considered here relates to the
purpose or objective of protection and the manner
by which information comes to be in the public
domain. Those who promote law and policy designed
to maintain the scope of the commons as widely as
possible, need to consider the potential injustice of
rigorously applying the principle of the commons

to TK which has been placed in the public domain
without the informed consent of indigenous peoples.
It is also important to note that while proposals

of IPR experts are frequently designed with a view

to maximising commercial benefits, many of those
promoting protection of traditional knowledge

are more concerned with protection of cultural

and spiritual integrity and prevention of
misappropriation of knowledge rather than

the capture of economic rents.

It is particularly interesting to note that the

existence of TK in the public domain is not per se

a bar to its protection even under existing IP laws.
This implies a possibility for redrawing the boundaries
of application of the existing system of public
domain, so that the right to make use of TK may



depend not so much upon where information is found
as how it got there and what cultural impacts may
arise from its use.

There is already a large body of TK in the public

domain which is freely utilised and widely distributed.

Much of that knowledge has made its way into the
public domain without the prior informed consent
of indigenous peoples. There exists a clear need to
devise some form of equitable arrangement for
ensuring that the benefits drawn from the use of
such knowledge should flow back to indigenous
peoples and local communities. However, there

is at present no international system capable of
ensuring such sharing of benefits. In order for

any such system to work it would need to ensure
that the transaction costs related to transferring
benefits did not outweigh the benefits themselves.
Furthermore, in many cases, it may prove impossible
to identify or locate the rightful heirs of the providers
of such knowledge. These issues are analogous to
the problems associated with securing the fair and
equitable sharing of farmers in the benefits arising
from the use of land races (farmers’ varieties).
Developing a regime for benefit-sharing might
include consideration of the possibility of recognising
collective innovators’ rights similar to the concept of
farmers’ rights, and establishing some form of trust
fund for the sharing of benefits.

Analogies might be made with the concept of trust
which guides international gene banks in the CGIAR
system.The CGIAR centres hold genetic resources
in trust for the global community and require users
to seek the prior informed consent of providing
countries when seeking IPR over resources.’3?
Drawing upon that experience, questions may arise
regarding the extent to which development of a
concept of trusts for databases of TK might serve
to ensure that access to knowledge need not be
unnecessarily restrained, while recognising and
protecting indigenous and local community rights,
and establishing a means for securing equitable
sharing of benefits derived from its use.

4.6 Traditional Knowledge
Database Trusts

Analysis of the case studies has shown a diversity
of applications of databases and registries and
demonstrated the complexities of finding a
mechanism for managing such databases in
accordance with the rights of indigenous peoples.
One concept which appears to be emerging as a
possible means for securing indigenous rights over
TK in a culturally sensitive fashion through use of
databases and registers is the notion of a
database trust.

One of the clearest examples of the possible
utility of concept of a trust in the case of an existing
database relates to the BioZulua experience, where

it is proposed that the register vests in the state, but
the rights vest in the communities. Likewise with

the Peruvian confidential register the state is to use
the information in this register in order to protect
indigenous rights by actively challenging patents,

etc; once again showing the beneficiaries to be
primarily indigenous peoples. The state is also obliged
to establish a trust fund to be managed by indigenous
peoples for the distribution of benefits. Similarly,
experiences in AIATSIS in Australia and the Vanuatu
Cultural Centre demonstrate the existence of a
growing practice of databases assuming a quasi trust
role for protection of indigenous peoples’ knowledge.
AIATSIS, which holds the worlds’ largest collection of
material on aboriginal peoples of Australia and the
Torres Straits Islands, includes a sensitivity notice

on its web page which also advises researchers

that indigenous peoples may place restrictions on the
use of information.’3 The Vanuatu Cultural Centre
has a programme of volunteers collecting traditional
knowledge in a number of media including tape
recordings. These are held at the centre in trust for
local communities.

Building upon their experience with the Honey

Bee Network, proposals are coming from India for
establishment of a Global Innovation Foundation

to manage and protect community innovators’
information and interests in a manner similar to the
performing arts society which provides protection
for performers’ interests.’34 The objective would be
to obtain benefits from innovations and ensure that
the benefits from the exploitation of TK would flow
back to indigenous and local community innovators.
This proposal also incorporates elements of the
concept of trusts.

The notion of securing indigenous rights to
benefit-sharing through the use of trusts is

not a new one, and various examples exist of trust
funds established to compensate for access to and
use of TK, such as the Forest People’s Fund, Suriname,
and the Healing Nature Conservancy.> Trust funds
take on many different guises and can be established
at the community, national or international level 36
Possible objectives of such a trust might include
promoting greater understanding and awareness

of the diversity and importance of cultural diversity
and traditional knowledge, strengthening traditional
knowledge and innovation systems, promoting the
fair and equitable sharing of benefits arising from
use of TK, and defensive and positive protection of
TK. Establishing meaningful objectives for any
database trust or register will provide incentives

for registration of TK.

Most conservation or biodiversity prospecting

trusts receive initial funding from multilateral donors
such as the World Bank/Global Environment Facility,
UNDP, bilateral donors through ODA funding, private
foundations, NGO’s, and/or host governments.'37
Establishing a TK database trust as a means to
protect traditional knowledge offers the possibility



of a more sensitive form of defensive protection but
also allows for progressive development of the trust
as a source of TK for research and development as
well as for educational purposes and promotion of
local use of traditional knowledge. Incorporating
indigenous representation onto the board of any
trust will help ensure its legitimacy and effective
implementation. The majority of the board of
AIATSIS are, for instance, Aboriginal and Torres
Straits Islanders.

Properly conceived and managed database trusts
may create opportunities to not only protect
resources against unapproved external use but

to also strengthen traditional knowledge and
innovation systems, and help to ensure that
pressures on TK, including those arising from national
education, health, and agriculture programmes may
be alleviated and build a greater sense of awareness
of indigenous peoples’ roles, not merely as the source
of TK but as the managers of their own body of
traditional science.

The difference between a TK database trust and more
common conservation trusts is the double role which
a database trust would play: first, as a trust for the
protection and management of TK, and second, as a
trust for the management and distribution of benefits
derived from access to and use of TK.

At present this notion of trust is still only poorly
recognised in existing database management.
However, one area where it might be of most
interest in the short—term relates to instances of
sui generis protection of the contents of TK databases.
As noted previously, many existing databases are
owned and operated by non-indigenous peoples,
thereby placing indigenous interests in third party
hands. Developing codes of preferred practices and
establishing a concept of trusts to be applied to
the management of TK held in databases such as
NAPALERT, BioZulua, TKDL, TEK*PAD, and MEDLINE,
as well as those held by academic institutions such
as Duke University and the Smithsonian Institute,
gene bank collections and botanical gardens, such
as those of IPGRI and the Kew Gardens could help
secure indigenous peoples’ control over TK which
has come into the public domain without their prior
informed consent. Placing TK in such databases
under a trust in favour of indigenous peoples may
help diminish the problems inherent in granting
rights over databases to parties other than the
custodians of such knowledge.

However, trusts can also have the effect of
concentrating power over knowledge in the trust and
the trustees. Even where the trustees are indigenous
this does not mean that all indigenous peoples or
communities will necessarily have their interest
directly represented. Trusts should not therefore

be employed without due consideration of their
potential cultural impact, and if established to secure
indigenous peoples’ management of TK, they should

be set up at the level of communities or
of individual indigenous peoples.’3

A logical extension of the discussion on trusts

and databases concerns repatriation of TK held

in international or overseas databases and
registers.’3? Any discussion of fair and equitable
sharing of benefits relating to TK held in databases
and registers should pay attention to the potential
role of repatriation as a form of benefit-sharing.
One recent example of the principle of responsibility
for repatriation of TK involved Andean communities
in Peru who, with the assistance of Association
Andes, a Cusco-based NGO, secured the transfer

to local communities of potato varieties from the
International Potato Center, many of which had been
lost to local use but had been held at the Center’s
facilities. Repatriation of TK, which might be of use to
indigenous peoples—but could have been lost over
the years—could serve a wider process

of sharing benefits and supporting indigenous
peoples livelihoods.

Amongst the millions of pages of TK available
through open access databases, very little is available
in the languages of the original custodians of such
knowledge, making such knowledge inaccessible to
the communities and indigenous people from whose
ancestors it was obtained. Repatriation in original
languages therefore offers a great opportunity for
sharing of benefits.



Conclusions and Recommendations

Databases and registers are not an end in
themselves but are rather a tool or mechanism
through which economic, scientific, social, cultural,
and environmental goals can be met.

Depending on the specific objective of any regime

to protect TK, registers and databases may play

a substantial role. They can serve to: promote
documentation; preserve and maintain TK; provide

a means to assist patent search procedures and
identify prior art; identify communities which might
be entitled to benefit-sharing and assign exclusive
rights; provide the means for recording the existence
of TK over which positive rights have been recognised
under national or customary law; and serve as the

mechanism for obtaining protection of TK through sui

generis database protection.

However, databases and registers alone do not
provide a means for the effective protection of
TK. Rather, they must be seen as one element or
mechanism in a wider system of TK governance
including customary law and practice, national
access and benefit-sharing legislation, and

sui generis TK law and policy.

Databases can play an important role in defensive
protection of TK. However, existing law and policy
regarding sources of prior art is insensitive to the
nature of TK, its confidentiality, and the rights and
interests of indigenous peoples over its future uses.
Requiring that TK be placed in the public domain
as a condition for recognising it as prior art is a
double-edged sword. In effect, this requires the
renunciation of rights over TK in order to prevent
weakness in IPR regimes being utilised as a means
for its misappropriation.

Positive protection of TK, whether or not

utilising registers, poses an even greater challenge,
particularly with regard to TK shared among
many local communities or indigenous peoples.
Systems that assign exclusive rights over TK to a
specific community or people—however just and
equitable they may be conceived to be—may lead
to the effective denial and/or exhaustion of the
legitimate rights of other local communities or
indigenous peoples. Recognition of these and
other tensions in the development of mechanisms
for protection of TK, will be crucial in the process
of designing and proposing sui generis regimes
and registers, themselves.

Development of international standardised
specification data for databases and registers would
assist defensive and positive protection within the
framework of existing intellectual property rights
law and policy. Adoption of such standardised
specification data at this stage would, however,
indicate a preference for protection of TK as a form

of intellectual property in a manner similar to
existing IPR. Furthermore, adoption of such standards
at this time could have the effect of pre—empting the
ongoing debate on development of international

sui generis regimes for protection of TK.

Traditional knowledge has been recognised by a
number of countries as being the cultural patrimony
of indigenous peoples. This would seem to imply
that the role of governments and international
organisations in the development of regimes for

the protection of TK must be that of facilitators in
the development of TK regimes rather than that

of arbiters over TK. The development of legislative,
administrative and policy measures to secure the
rights of indigenous peoples and local communities
should be carried out with view to the adoption of
systems of protection which accord due respect for
the nature of cultural patrimony. This would suggest
that the development of any TK regime must be
guided by the customary law and policy of
indigenous peoples and local communities,
recognising the probability that TK as cultural
patrimony may be inalienable.

Considering the number and diversity of indigenous
peoples and local communities and, consequently,
the diversity of customary laws and practices,

any international system for the protection of TK
must be based upon flexibility, sensitivity to local
realities, and adaptability to changes in customary
law and practice. To this end, there is a need for
full participation of indigenous peoples in the
development not only of registers per se but also
in the process for development of any regime,

sui generis or otherwise, for protection of TK. Only
in this way can full consideration be given to
indigenous peoples cultural, religious, moral and
social concerns, which, in many cases outweigh
purely economic considerations, as well as to their
customary laws and practices.

Intangible TK is flowing rapidly and without restriction
under the pressures of modern scientific and
commercial research and development needs, aided
by the existence of modern communications and
database technology. If a sui generis system

to protect TK, including registers or other mechanisms,
is to be set up to safeguard indigenous interests over
TK, it must be done promptly. This poses a potential
conflict between the need to promote full and
informed consultation and participation of indigenous
peoples and the need to take action to prevent further
loss of control over TK. In response to such conflicting
pressures, governments and the international
community should consider the development and
adoption of interim measures, which enhance
protection of TK without pre—empting necessary
participatory debate regarding the most appropriate
means for securing its long—term protection.



Measures to secure indigenous rights over
information in the public domain such as

through sui generis databases provide a potential
mechanism for interim protection of TK, while
international negotiation, development and
adoption of appropriate law and policy advances.
However, the granting of rights to database
proprietors over the content of databases does

not in itself provide indigenous peoples with a
measure of control over access to and use of such
their knowledge. There appears to be an underlying
concept of trust which has been intentionally or
unintentionally incorporated into the development
and management of many databases and registers.
Further developing the concept of trusts through
practical initiatives with a view to providing
indigenous peoples and local communities with
increased opportunities to exercise control over
their TK held in databases may warrant further
consideration. Collaborative efforts with research
institutions, national authorities, NGO’s, etc., as
well the establishment of database trusts by local
communities, and indigenous peoples, may offer
innovative means for both promoting and
protecting TK.

Recommendations

1. Asa basic guiding principle, there is a need to
ensure that, all reasonable efforts are made to
obtain prior informed consent from the relevant
indigenous peoples as a condition for placing
information in a database, whether that TK is in
the public domain or not. Explicit institutional
policies need to be developed by museums,
botanical gardens, universities, companies and
all entities working with biological materials
and related TK.

2. Databases, registers, publications, scientific
papers, or other means through which TK is
made available to the public should incorporate
initial advisory notes which explicitly state, as
a minimum, that:

«  the authors fully recognise the rights of
indigenous people over their TK, including
any intellectual property or sui generis
property rights

«  PICwas obtained for the use of the TK

«  theuse of TK for commercial or other ends
must be appropriately recognised

«  the need for the sharing of benefits derived
from the use of TK with indigenous peoples

This practice should be promoted at all levels
and target, for example, publishing houses,
editorials, research institutions and individual
researchers. Although the effectiveness,

practicality, and enforceability of these advisory
notes may be questioned, they are an
important starting point to raise awareness,
guide and orient users’ conduct, and promote
respect and sound ethical and professional
practices. The establishment of such standard
advisory notes will demonstrate an immediate
level of awareness of the sensitivity of indigenous
peoples' regarding protection of their TK and
help build confidence and the basis for better
partnerships between research institutions the
private sector and indigenous peoples.

Access to databases and registers should require
acceptance of the rights of indigenous peoples
over their TK as a precondition for access as a
means to ensuring appropriate use of TK. To this
end, the proprietors and managers of databases
and registers should establish protocols
governing access to and use of TK. Access to
database files either electronically or otherwise
should involve a step including acceptance of the
conditions of the protocol.

National governments and international
organisations should review existing law

and policy with a view to the development of
more sensitive and directed search procedures
designed to enable patent authorities to access
a wider range of sources of prior art, including
local community and indigenous peoples
databases and registers, confidential registers
and oral registers. Consideration should be given
to the potential merits of requiring disclosure
of origin and source of TK in patent applications
as a mechanism for assisting patent authorities
to carry out more directed searches of prior art.
The sources of prior art should be expanded to
include oral, visual and other manifestations

of prior art.

National governments and responsible
international organisations should consider the
possibilities of adopting interim measures which
reduce pressure on indigenous peoples and their
knowledge systems by creating obligations for
users to demonstrate prior informed consent as
a condition for scientific and commercial use of
TK. Particular attention should be given to the
ongoing discussions on user measures within
the framework of the CBD, and to proposals

for the inclusion of requirements for disclosure
of origin and/or legal provenance of TK in IPR
applications procedures.

In development of national sui generis TK
regimes, consideration may be given to
establishing a system which recognises and
incorporates local community and indigenous
peoples’ databases and registers whether
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documented or orally maintained within a
national network of registers of TK. This practice
may serve to extend the remit of national
registration and evidence of prior art, as well

as generating wider respect for the national
system of registration and for the value of TK.

To secure increased participation of indigenous
peoples in international processes for the
development of law and policy relating to the
protection of TK, national governments should
include indigenous representation on national
delegations. International bodies such as WIPO
and the WTO need to develop mechanisms

to ensure increased indigenous participation
in decision making processes through the
development of participatory processes, for
diffusion of information to local and indigenous
communities, consideration of options for
protection of TK and the transmission of the
results of such consultative processes through
independent indigenous representation at
relevant meetings.

International organisations, governments

and other bodies should carry out further
investigation into the potential, complexities
and limitations of developing international
standardised specification data for the
registration of TK for defensive and protective
purposes. Consideration should be given to the
possibilities of adopting a two-track approach
to the development of classification systems for
TK, making a clear distinction between systems
of codified systems of knowledge, which have
been widely published and which are freely
available in the public domain, and other

TK systems.

International organisations, multilateral,
bilateral and other funding agencies should
consider the provision of support for initiatives
to develop database trusts, whether through
modification of the operation and management
processes including, as appropriate, the
governance structures of existing databases
and registers, as well as through the funding

of local community and indigenous peoples
initiatives in this area.

Protection of rights over traditional knowledge
should not be made conditional upon registration
of TK. Such a precondition for the granting of
protection would run counter to current practice
in intellectual property regimes, and would
impose an extra burden on indigenous and

local communities.
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United Nations University Global Reach

Programmes at UNU Centre, Tokyo, Japan

Peace and Governance Programme (Vice—-RectorP&G@hq.unu.edu)
Environment and Sustainable Development Programme (suzuki@hg.unu.edu)
Capacity-building and Fellowships (yokota@hgq.unu.edu)

UNU Research and Training Centres or Programmes (RTC/Ps)
UNU Institute of Advanced Studies (UNU-IAS), Tokyo, Japan

Focus: strategic approaches to sustainable development

Email unuias@ias.unu.edu, URL http://www.ias.unu.edu

UNU World Institute for Development Economics Research (UNU-WIDER), Helsinki, Finland
Focus: development economics
Email wider@wider.unu.edu, URL http://www.wider.unu.edu

UNU Institute for New Technologies (UNU-INTECH), Maastricht, The Netherlands
Focus: socio—economic impacts of new technologies
Email postmaster@intech.unu.edu, URL http://www.intech.unu.edu

UNU Institute for Natural Resources in Africa (UNU-INRA), Accra, Ghana
Focus: natural resources management
Email unuinra@ghana.com, URL http://www.unu.edu/inra

UNU International Institute for Software Technology (UNU-IIST), Macau, China
Focus: software technologies for development
Email iist@iist.unu.edu, URL http://www.iist.unu.edu

UNU Programme for Biotechnology in Latin America and the Caribbean (UNU-BIOLAC), Caracas, Venezuela
Focus: biotechnology and society
Email unu@reacciunve, URL http://www.unu.edu/capacitybuilding/Pg_biolac/pg.html

UNU Leadership Academy (UNU-LA), Amman, Jordan
Focus: leadership development
Email un2@ju.edu.jo, URL http://www.unu.edu/la

UNU International Network on Water, Environment and Health (UNU-INWEH), Hamilton, Canada
Focus: water, environment and human health
Email contact@inweh.unu.edu, URL http://www.inweh.unu.edu

UNU Programme for Comparative Regional Integration Studies, Bruges, Belgium
Focus: local/global governance and regional integration
Email info@cris.unu.edu, URL http://www.cris.unu.edu

UNU Food and Nutrition Programme for Human and Social Development, Cornell University, USA
Focus: food and nutrition capacity building
Email Cg3o@cornell.edu, URL http://www.unu.edu/capacitybuilding/Pg_foodnut/cornell.ntml

UNU Geothermal Training Programme (UNU-GTP), Reykjavik, Iceland
Focus: geothermal research, exploration and development
Email os@os.is, URL http://www.os.is/unugtp/

UNU Fisheries Training Programme (UNU-FTP), Reykjavik, Iceland
Focus: postgraduate fisheries research and development
Email tumi@hafro.is, URL http://www.unu.edu/iceland/fisheries/fisheries.html

Centre for International Conflict Research (INCORE), Londonderry, United Kingdom
Focus: ethnic, political and religious conflicts
Email incore@incore.ulst.ac.uk, URL http://www.incore.ulst.ac.uk



The Institute of Advanced Studies of United Nations University
(UNU-IAS) was inaugurated in April 1996. We conduct research,
postgraduate education, and capacity development, both
in-house and in cooperation with an interactive network of
academic institutions and international organisations.

The institute’s research concentrates on exploring the key
catalysts and drivers of sustainable development which often
depend on our capacity to harmonise, if not optimise, the
interaction between societal and natural systems. This includes
the development and use of new technologies, information,
and biotechnology; major trends and pressures such as
urbanisation, regionalisation, and globalisation; as well as the
exploration of integrated approaches to policy making, decision
making, and environmental governance.






